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	Newsletter

Fourth Quarter 2018 (October-December)


A – Past Events
1. Annual Conference (Athens, Wednesday 3-Thursday 4 October 2018)
The Academic Forum conference arrived to a warm welcome and sunny skies in the city of Athena, its eponymous protector and also the goddess of wisdom, whose attribute was invoked for attendees at the event. Under her aegis, the conference assembled to debate this year’s theme: “Party Autonomy and Third-Party Protection in Insolvency Law”, with a selection of papers exploring the links between the dominant theme of insolvency law and related areas of contract law, property law and corporate law. Delegates were met by a fulsome welcome from the Academic Forum Chair, Michael Veder (Radboud Nijmegen) who noted the upcoming anniversaries of the Academic Forum (15 years) and Younger Academics’ Network in Insolvency Law (10 years) underlining the continued importance of academic research to the work of the organisation.

Chairing the first session, Anthon Verweij (Secretary, IEAF) introduced the first set of presentations with an overall focus on ipso facto clauses in contract law and their relationship to insolvency processes. Natalie Mrockova (Oxford) outlined her experience of empirical research in China in relation to contractual opt-outs from court-driven insolvency and its relevance to similar situations in Europe. Eugenio Vaccari (City University London) followed this with an examination of the relationship between essential supply contracts, ipso facto and termination clauses in England and Wales, illustrating the policy objectives behind the special treatment of these clauses in that jurisdiction. Closing the session, David Brown (Adelaide) gave an account of the law reform experience in Australia, where the many exceptions in the law arguably serve to undermine the effective prohibition of ipso facto clauses.
In the second session of the afternoon, the debate turned to the position and role of secured creditors. With Jessica Schmidt (Bayreuth) in the chair guiding proceedings, the first presentation saw Melissa Vanmeenen and Inge Van de Plas (Antwerp) tackle the effectiveness of retention of title agreements particularly looking at whether a balance between the title-holder’s rights and the position of other creditors was achievable. In a unique three-hander, Ben Schuijling, Vincent van Hoof and Tom Hutten (Radboud Nijmegen) took turns dissecting the topic of accelerated extrajudicial collateral enforcement of NPLs. Ending the session, Judge Flavius-Iancu Motu (Specialized Court of Cluj) discussed the impact of the second chance approach on secured creditors’ rights through a detailed examination of proposed provisions governing stays, cram-down, plan adoption and creditor protection.

Closing proceedings for the day, the Edwin Coe Lecture took place, given this year by Professor Frank Verstijlen (Groningen). Employing an analogy drawn from the world of film, the speaker offered, albeit with some humour, a particularly trenchant criticism of the safe harbour and immunity provisions of the Draft Directive of 2016. In offering an analysis of the shape of these provisions, measured against the realities of restructuring practice, Professor Verstijlen classified responses, as the title of the Clint Eastwood film would have it, into the good, the bad and the ugly. The conference then adjourned for networking and more discussions over drinks and dinner, rounding off an excellent first day.

The next morning saw delegates back early for a session dedicated to the work of the Younger Academics’ Network in Insolvency Law. With Line Langkjaer (Aarhus) at the helm, the first speaker, Frederik De Leo (Leuven), addressed the influences to be drawn from the development of corporate governance principles in their application, often with a refocusing on the position of creditors, to insolvency procedures. The lessons of legal transplants, in the case of Cyprus in particular, informed the presentation by Sofia Ellina (Lancaster) on the options faced by creditors in jurisdictions with law still in the process of development. Offering a view from just such a jurisdiction, Olha Stakheyeva-Bogovyk (Kyiv) rounded off the session with a look at the future of financial restructurings in light of the COMI debate. The theme of restructuring was picked up in the session following the coffee break, where Wai Yee Wan (SMU) gave an account of schemes of arrangement in Singapore and recent changes leading to the absorption of rules from the United States, while Tereza Vodičková (Lawyer, Czech Republic) suggested limits to the absolute priority rule in use in many jurisdictions.
The final session of the conference, labelled the Edwin Coe Practitioners’ Forum, was devoted to transaction avoidance. Chaired by Florian Bruder (DLA Piper, Munich), a paper from Reinhard Bork (Oxford) showcased arguments for and against the harmonisation of rules with a meticulous analysis of the parameters which should inform the process of evaluating the need for convergence of rules and ultimately the formation of a potential text. In response to a series of questions posed by the chair, Simeon Gilchrist (Edwin Coe, London) and Hans Renman (Hamilton, Sweden) emitted generally positive views on the desirability of harmonisation, though its scope remains to be determined, given the diversity of current legal frameworks.

Closing the conference, Michael Veder stated that the thought-provoking presentations with ensuing interaction from the audience helped ensure lively debate and make the event a success. Bidding farewell to the delegates, Michael exhorted delegates to plan for the next conference in Copenhagen in 2019.

B – Upcoming Events
2. Annual Conference (Copenhagen, Wednesday 25-Thursday 26 September 2019)

The Call for Papers for the Copenhagen Annual Conference will be released in January 2019 and will detail the conference themes.
3. Joint Insolvency Conference(s)
Expressions of interest are invited to host joint insolvency events in 2019. Preference is given to an academic or other research institution able to host a conference of about 50-80 persons on a subject or subjects of topical interest. Further details of conference organisation and administrative support may be obtained from the IEAF Secretary at: <anthon.verweij@gmail.com>.
C – Upcoming Events (Cognate Associations)

4. Leiden PhD Workshop in honour of Emeritus Professor Bob Wessels (Leiden, Thursday 28 February 2019)

The Stichting Bob Wessels Insolvency Law Collection will hold a PhD workshop on the theme of European/International Insolvency Law on Thursday 28 February 2019. The one-day workshop will provide PhD students in the area of European/International Insolvency Law with a chance to connect with peers who are at the very same stage of their legal or academic career and also present, test and discuss their (developing) ideas in front of fellow colleagues as well as experienced professors in order to strengthen their research findings and skills.
The workshop is sponsored by the Stichting Bob Wessels Insolvency Law Collection which supports the international and European insolvency law section of the Law School library of Leiden University. The Stichting will provide one night's accommodation in Leiden and (if not otherwise reimbursed) a maximum of 50% of the travel expenses up to EUR 250. Applications to participate in the workshop can be downloaded at:

<https://www.universiteitleiden.nl/binaries/content/assets/rechtsgeleerdheid/fiscaal-en-economische-vakken/bedrijfswetenschappen/call-for-papers-for-bob-wessels-phd-workshop-28-february-2019.pdf>.

Completed applications must be submitted by 31 December 2018 to Professor Stephan Madaus: <stephan.madaus@jura.uni-halle.de>. Applications will be reviewed by the Board of the Stichting. Participants at the PhD Workshop will also be able compete for a prize (a choice from the Collection which was not selected or made available by the Library and an amount of EUR 500) to be awarded for the most original presentation.
5. INSOL International Academics’ Group Conference (Singapore, Monday 1-Tuesday 2 April 2019)
The 21st Colloquium of the INSOL International Academics’ Group will take place in Singapore in April 2019. The colloquium will be a 2-day event commencing with a Welcome Function on the evening of Sunday 31 March and running over Monday 1–Tuesday 2 April at the Marina Sands Bay Hotel. A Call for Papers has now been issued. Further information on the themes of the conference is available from Professor Rosalind Mason, the Chair of the Group, at: <rosalind.mason@qut.edu.au> or from Jelena Wenlock, INSOL International, at: <jelena@insol.ision.co.uk>.
6. International Comparative Bankruptcy Conference (Miami, Thursday 14-Friday 15 November 2019)

The University of Miami School of Law and the University of Miami International & Comparative Law Review are pleased to announce the Second International and Comparative Insolvency Law Symposium, which will take place on Thursday 14-Friday 15 2019 at the Newman Alumni Center, 6200 San Amaro Drive, Coral Gables, Florida 33146 between 08h00-17h00 on both days. A Call for Papers has now been issued, the deadline for which is 31 January 2019. Contributions from academics of all levels, fellows, and graduate students will be welcome.
Further details are available from Professor Adrian Walters at: <awalters@kentlaw.iit.edu> or via the conference website at:
<https://www.law.miami.edu/academics/continuing-legal-education-cle/international-comparative-bankruptcy-conference?fbclid=IwAR3XqizL9PtTIuIyNTjkJ4mX6t6LKXzuRatY676dxHL1sXcVVMPJ84uMq8U>.
D- Project Information

7. CODIRE Project (2016-2018) Publication
Following the dissemination conference held in Brussels on Thursday 5 July 2018, the project has published a publication based on its outcomes. Edited by the project leaders, the text, recently published, is titled “Best Practices in European Restructuring: Contractualised Distress Resolution in the Shadow of the Law” (2018) Wolters Kluwer (ISBN 978-88-13370-96-1).
8. ACURIA Project (2016-2018) Dissemination Conference (Lisbon, Friday 26 October 2018)

The dissemination conference of the ACURIA Project was held in Lisbon on Friday 26 October 2018. The event witnessed the project consortium of universities from Portugal (Coimbra), Italy (Florence), Poland (Gdansk) and the Netherlands (Maastricht) set out their preliminary findings from empirical research carried out into the performance of courts in corporate restructuring and insolvency. The objective of the research was to identify best practices and blockages in judicial performance in the 4 jurisdictions identified and to draw common conclusions where possible.

The colloquium began with a welcome from Helena Mesquita Ribeiro (Assistant Secretary of State for Justice), who together with Catarina Frade (Coimbra) the Project Coordinator, and João Paulo Dias (Executive Director, Centre for Social Studies, Coimbra) underlined the importance of the project in both domestic and international terms, particularly given legislative changes intervening at both national and European levels in recent years. The morning was taken up by a presentation from each of the national teams of their research methodology, early findings and results from structured interviews held with stakeholders. Common themes soon emerged of resourcing and case management problems, judicial training and oversight issues, albeit to different degrees across the countries studied. The pace of legislative change was also referenced as a point of contention with fast-paced reforms requiring periodic capacity-building and stakeholder buy-in.

Three substantive sessions completing the conference agenda addressed themes related to the research study, the first being the keynote speech (offered by Paul Omar, Technical Research Coordinator, INSOL Europe). This was themed around the sunset of rescue and how judicial inventiveness was called upon more and more to supplement the gaps in legislation to fulfil the ideal of restructuring. The first afternoon session then picked up the issue of challenges to the judicial system. Led by the chair, Ana Conceição (Leiria Polytechnic Institute), presentations given by Judge Fatima Reis Silva (Lisbon Court of Appeal), Bob Wessels (Emeritus Professor, Leiden), Judge Luciano Panzani (Rome Court of Appeal) and Bartosz Groele (Allerhand Institute) addressed the position in each of the jurisdictions the focus of the study and provided an account of recent changes, including at European level, which have added to the difficulties of the judicial task.

At the end of the day, under the aegis of Judge Amélia Rebelo (Aveiro Commercial Court), the final session drew out the themes of cross-border and group restructurings, of particular concern for Portugal, the panel being composed of Judge Fernando Tainhas (Lisbon Commercial Court), Paulo Valerio and Rui Castro Lima, both practitioners in the field. Conclusions here focused on the need for more training for judges (and practitioners) and the development of best practice guides drawn from international experience, particularly necessary given the paucity of local experience of major restructurings of these types. The conference then closed with an address by Narciso Magalhães Rodrigues (High Council of the Judiciary) offering a roundup of the day’s themes and their importance.

Further information on the project, including presentations and papers from the dissemination event, will be made available via the project website at: <acuria.eu>.
9. JCOERE Project (2018-2020) Funding Award Announced
The European Commission has awarded funding under the JUST/2017/Action Grants programme to a project led by Professor Irene Lynch Fannon, a noted academic at the University College Cork. The project, titled Judicial Co-Operation supporting Economic Recovery in Europe (or JCOERE for short), also involves the University of Florence, Titu Maiorescu University Bucharest and INSOL Europe. Work on the project, which began with a planning meeting in Cork on Wednesday 14 November 2018 and is scheduled to last two years, will focus on rules and practice which might present obstacles to the co-operation obligation referred to in Articles 42 and 57 of the Recast EIR. Given the prospective adoption of the Draft Directive on preventive restructuring in 2019, the project will analyse current procedural, substantive and other rules existing in a number of member states that might impede the way in which courts communicate and cooperate with each other. The dissemination of information and outcomes is an important part of this project which will facilitate improved awareness of co-operation and communication provisions in insolvency texts and make available practical experience which might inform future steps to be taken by practitioners and judges in the administration of cross-border cases.

E - Technical Series Publications

The booklet containing conference proceedings from Warsaw 2017 was published at the Athens 2018 conference. The booklet edited by Jennifer Gant is titled “The Rise of Preventive Restructuring Schemes: Challenges and Opportunities” (2018) INSOL Europe (ISBN 978-0-9931897-6-0).
F – Newsletter Appeal for Information

If recipients of this newsletter wish to advertise items of news, including conferences, workshops or other insolvency-connected events as well as note research projects and possible collaborations, either in future editions of the newsletter or on the INSOL Europe Academic Forum website or Facebook page, please contact the IEAF Secretary at: <anthon.verweij@gmail.com>.
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