The Emerging New Landscape of European Restructuring and Insolvency

The INSOL Europe Academic Conference 2022 on the subject of “The Emerging New Landscape of European Restructuring and Insolvency” took place on 2-3 March 2022 at the Clayton Burlington Hotel in Dublin. Sponsored by Edwin Coe LLP and facilitated by Tomáš RICHTER (JŠK, Prague; Chair, INSOL Europe Academic Forum), the Annual Conference was attended by 64 delegates from nearly 20 different jurisdictions. Opening the event, Tomáš RICHTER welcomed delegates with a reminder that, while the war is embedding at the borders of the EU, solidarity should remain our leitmotiv. After a minute’s silence, Tomáš thanked the sponsors Edwin Coe LLP who have allowed talented speakers to be selected and to share their knowledge in Dublin.
Day 1

Afternoon Sessions

The first session titled “Topics in Corporate Preventive Restructuring” was chaired by Jennifer L.L. GANT.
The first speech focused on the “Implementation of the 2019/1023 Directive in French Pre-insolvency and Insolvency Law: (The Debtor-Creditor Juggle)”. During her presentation, Sarah POPLE first reminded the audience that, while France was traditionally viewed as debtor-friendly, the new reform now aims to (1) safeguard new creditor security in preventive frameworks, (2) to give more weight for secured/priority creditors, (3) to moderate progression of debt-heavy plans and (4) to force the hand of a minority of recalcitrant creditors.
Among the new provisions resulting from the French reform, the redesign of the Accelerated Safeguard Procedure was mentioned. In order to comply with EU requirements, this hybrid procedure has been remodelled to be used as a dissuasive tool for recalcitrant creditors to be subdued by collective proceedings to enforce the position of a majority. The proceeding could now be used by affected creditors in a powerful position with regards to security or subordination agreements to force their conditions and even, possibly, to expropriate shareholders. For Sarah POPLE, the implementation of the 2019/1023 Directive (“PRD”) into French law has helped the French legal framework evolve in a direction that aims to rebalance debtor and creditor interests.
Then, the second speaker focused on “The Relatively Absolute Priority Rule in the Czech Preventive Restructuring Bill”. Tomáš RICHTER first reminded the audience that, in January 2022, following a round of intra-governmental comments, the Czech Ministry of Justice submitted a draft Implementation Bill to the cabinet which would take the form of a new stand-alone act, entitled the Act on Preventive Restructuring. During his presentation, Tomáš mentioned a new set of provisions to govern the position of equity in preventive restructurings, which would result in a mix of German restructuring practice combined with a partial implant of a solution introduced in the 2019 reform of Chapter 11 of the US Bankruptcy Code.

Then, Tomáš focused in particular on the proposed sections 28 to 30 of the Implementation Bill, which would allow Czech restructuring courts to be able to cram down a restructuring plan on a dissenting unsecured class of debt even if that class does not receive the full amount of its claims under the plan and even if shareholders’ equity is not wiped out under the plan, subject to no less than 6 conditions being met. Tomáš described the proposed rules and assessed their ups and downs. As a conclusion, Tomáš shared with the audience his optimism, though uncertainties remain on how this system will work in practice if adopted at it is. Indeed, Tomáš considered anyway that the reforms would appear as a creative solution compared with what existed in the law before.
“The Role of the Shareholders in the Restructuring Plans in the Spanish Project of Implementation of the 2019/1023 Directive” was then explored by the third speaker. José Carlos González Vázquez analysed the existing mechanisms or those that are planned to be introduced in Spanish law to solve the problem of holdout by shareholders in the new restructuring framework (‘risks of extortion by the debtor or of expropriation by the creditors’). Then, José Carlos reminded the audience that, since 2015, the Spanish legislator has reduced the majorities and the legal requirements to adopt a capital increase agreement through a debt-equity swap, seeking to protect those creditors who capitalize their lending from certain possible adverse legal effects (subordination of their loans after capitalization, consideration as de facto directors of the company, etc.) and, above all, allowing the eventual subsequent bankruptcy to be classified as ‘guilty’ (e.g., obstruction by the directors or shareholders of the company to a refinancing agreement leading to insolvency). José Carlos underlined that a ‘guilty bankruptcy’ would entail the possibility of eventual liability attaching to shareholders to cover the insolvency deficit with their personal assets and without limits.

Against this background, José Carlos then reminded the audience of the different alternatives allowed by the PRD compared with the current Spanish project for its  implementation. That draft currently makes it possible to extend the effectiveness of a restructuring plan to shareholders, even if they have voted against it (cross-class cramdown), while maintaining at the same time the rest of the legal regime introduced in Spain in 2015. With regard to doubts arising from this Project, José Carlos made some proposals among which (1) to restore pre-emptive rights in debt-equity swaps, (2) to respect the supermajorities established in the bylaws (if any), and (3) to establish a legal option in favour of the shareholders on the shares acquired by the creditors in order to avoid their expropriation by a class of creditors.

After a coffee break, the conference continued with a second session entitled “Fresh Start and other Topics Related to Individual Debtors”, chaired by Tomáš RICHTER.
During the second session, the first speaker focused on “Natural Person Ltd.: Towards a Unified Discharge Regime for Entrepreneurs and Consumers”. During his presentation, Gauthier VANDENBOSSCHE reminded the audience that the PRD requires that Member States ensure honest insolvent entrepreneurs access to an automatic full discharge of debt after a maximum period of three years (‘second chance’). Therefore, it was explained that the PRD gave an option for Member States to extend the application of discharge procedures to insolvent natural persons who are not entrepreneurs.
As the approach to the insolvency of natural persons varies from one country to another, Gauthier was of the opinion that Member States should apply the same principles on discharge to all natural persons, regardless of their entrepreneurial status. A plea for a unified discharge regime for all natural persons was then made. This proposal was supported by the fact that there are problems of delineation (on the concept of entrepreneur and between business and private debts), but also the same (economic and social) concerns. That is why Gauthier advocated that, as far as there is not any public policy rationale for consumers and entrepreneurs to be treated differently, the goal of providing a second chance has to be as relevant to consumer debtors as to entrepreneurs.
The next presentation focused on “The Portuguese Transposition of the Directive (EU) 2019/1023 regarding Personal Insolvency”, resulting from a joint project published by Ana Filipa CONCEIÇÃO, Catarina FRADE and Fernanda JESUS. First of all, the audience was reminded that, although the PRD allows national legislators to create a more effective and balanced discharge mechanism regarding personal insolvency, the Portuguese transposition law did not profit from this opportunity. This deficiency in granting a true fresh start to insolvent consumers and entrepreneurs, which may be explained by some perceptions about debt discharge in Portugal, was underlined by official statistical data.
As a new law has been adopted and will enter into force on 11 April 2022, the authors took the occasion to assess it and concluded that it was a missed opportunity for a new personal insolvency paradigm in Portugal. Going further, the opinion was emitted that the new law is a sum of timid and insufficient measures to turn it into a straight discharge that allows for a real fresh start and to address the practical difficulties pointed out by judicial players.

Then it was the turn of Jennifer GANT to deliver her presentation on “Reconsidering Fairness for Vulnerable and Involuntary Stakeholders in Insolvency and Restructuring”.
It was argued that the effect that the pandemic has had on small businesses and individuals has been particularly acute, even if it is still unclear what might happen once the world goes back to ‘normal’ and all temporary measures have been withdrawn. For Jennifer, it was thus time to wonder how to approach fairness in insolvency and restructuring, which may call for a new theoretical paradigm.
Against that background, Jennifer argued that a theoretical framework that considers the choices of all stakeholders affected by the decisions of a corporate entity is worth exploring in these uncertain and changing times, before things begin to solidify into a new normal. According to Jennifer, a new theory responding to fairness is necessary bearing in mind that Law and Economics considerations, and by extension the Jacksonian adherence to creditor wealth maximisation as the underpinning rational for insolvency procedures, is exclusionary as not allowing for a balancing of the vulnerabilities caused by involuntary parties and information asymmetries inherent in processes instigated at the behest of a large creditor or powerful creditor.
As such, it was argued that a socio-legal perspective would allow for an analysis of current legal structures in such a way that is directly linked to the social situation to which the law applies, thereby allowing for a focus on the impact on stakeholders who wield less power or who may be involuntary parties to an insolvency and unable to adjust their level of risk accordingly. These involuntary creditors may include environmental and tort claimants as well as other third parties. Then, Jennifer explored Fineman’s vulnerability theory, which provides a potential theoretical framework within which these conflicting areas can be viewed and balanced. Jennifer concluded that including the concept of Vulnerability in corporate insolvency could then serve to recalibrate fairness between the clearly different power structures among the various stakeholders’ interests with a view to opening the discourse to encourage a reconsider an approach in line with the shifts currently occurring in the global economy.

Before the closing of the first part of the conference, Irene LYNCH FANNON delivered the “Gabriel Moss Memorial Lecture” recalling firstly how big the loss of Gabriel MOSS (together with the loss of Ian FLETCHER) was, saluting the creative man.
Irene’s lecture, focusing on “Cross Border Recognition of Corporate Restructuring Arrangements: Reflections on the Preventive Restructuring Directive 2019/1023, National Restructuring Frameworks and the EIR Recast 2015/848”, asked in particular whether there was any Irish policy that was rescue-oriented? Irene admitted that it was a difficult question and that rescue was not fit for everyone. With regard to Irish examinerships, Irene recognised their efficiency while the process remains costly and thus may not be open to everyone who nonetheless would have other options: Receivership, Schemes of Arrangement etc.. For Irene, that may also explain why the national implementation of the PRD could be difficult.
The second question focused on recognition under the European Insolvency Regulation (Recast) (“EIR (Recast)”) which is facilitated by the text itself, though difficulties may begin with cooperation and coordination issues, e.g., for judicial assistance between courts, which is a separate question from recognition. Irene also mentioned the (historical) case of the Parmalat Group (including Eurofood) which put into light the legal competition between national jurisdictions due to the size of the group and its economic implications. In that connection, Irene mentioned the likely unsuccessful coordination system for groups designed by the EIR (Recast) with supportive evidence from literature and the 2021 dedicated CERIL Statement. On this particular point, Irene suggested going back to common law tools about jurisdiction in terms of (jurisdictional) connection.
With regard to the PRD framework, the question of the recognition of plans adopted by using the cross-class cram down mechanism was also raised. As a conclusion, pragmatic solutions (with court protection/supervision) must prevail and they have to be taken into consideration by the legislators themselves.

The Gabriel Moss Memorial Lecture was then followed by the Welcome Reception and the Academic Dinner.

Day 2

Morning Sessions

Day 2 started with a session titled “Design Issues in Restructuring and Insolvency Law”, chaired by Luigi LAI.
The first speaker, Jonatan SCHYTZER, focuses on “The Environment in Bankruptcy” and wondered whether environmental claims are properly claims treatable in bankruptcy (including enforcement conditions) and how legislation relating to insolvency may reduce the risk of situations arising where polluters cannot pay. He first noted the polluter pays principle for operators liable for environmental damage (preventive and remedial measures; and costs) before making it clear that there is no priority for such claims in bankruptcy (rather indirect). On this specific point, Jonatan referred to the Jackson theory for whom insolvency law should not decide questions of priority. Against that background, Jonatan suggested changes at the level of principle, which can be implemented to reduce the risk that situations arise when polluters cannot pay, such as compulsory environmental insurance, security or a fund depending on the policy makers’ choice.
Then it was the turn of Ioannis BAZINAS to speak on “Preventive Restructuring Frameworks and the Separate Domain of Cross-Border Restructuring Law”. Ioannis first underlined that the terms “insolvency” and “restructuring” law are nowadays very frequently used colloquially in conjunction to refer to a single set of legal rules that deal with the problem of financial distress and, in particular, the relationship between a debtor and its creditors. For Ioannis, those two terms must be distinguished, as the fundamental rules of insolvency aim to achieve an efficient outcome due to a failure of private bargaining, whereas restructuring rules seek to incentivize actual private bargaining. Even though a proceeding may actually include both types of rules, this distinction is fundamental and has important implications for the cross-border setting. Indeed, for Ioannis, cross-border insolvency is preoccupied with the recognition of proceedings and its consequences (especially the automatic stay and the appointment of an insolvency practitioner) in every jurisdiction where the debtor has assets, while in a cross-border restructuring, the most important issue that arises is the recognition of the outcome of proceedings (i.e. the restructuring plan) in every jurisdiction where creditors may be located. Thus, Ioannis argued that the dichotomy between insolvency and restructuring law is translated as the distinction between recognition of proceedings and recognition of plans.

Ioannis concluded that this theoretical distinction is valuable for conceptualizing the cross-border issues that the new restructuring frameworks will contain as a result of the implementation of the PRD and can ensure that the new preventive restructuring plans can enjoy recognition throughout the EU by the use of the EIR (Recast). In this context, the primary utility of the new PRD is that it encourages the harmonization of national rules on the adoption of restructuring plans, especially aspects that relate to minority creditor protection. In doing so, it removes any obstacles that could potentially be raised against the automatic recognition that is envisaged by the EIR (Recast). Conceptually, the PRD serves as proof of how liberal rules of private international law can encourage substantive harmonization and convergence of legal fields across Member States.

The third session closed with a joint speech on “Harmonizing Restructuring Frameworks: Top-Down, Bottom-Up, or Both?”, delivered by David EHMKE and Eugenio VACCARI.
This presentation focused on the harmonisation narrative of the EU and on the analysis of alternative approaches, notably top-down regulation and bottom-up competition, geared towards supporting the convergence of insolvency and restructuring laws across the Member States. More precisely, the authors of this presentation built on collaborative research to assess how the idea of harmonisation by top-down regulation interlinks with bottom-up national solutions and how possibly the COVID-19 pandemic might have influenced such development. To showcase their findings, they analysed the reforms introduced in Germany (SanInsFoG/StaRUG) and the United Kingdom (Corporate Insolvency and Governance Act 2020 and The Administration Regulations 2021). While the UK was no longer obliged to follow the EU harmonisation agenda, it was a proper comparator, because it was certainly influenced by competition and convergence trends within the European restructuring framework.

During their speech, the degree of uniformity and harmonisation achieved in Germany and the UK was assessed with reference to selected key innovations of the PRD, namely revised entry criteria; creditors and shareholder’s involvement in the procedure; automatic stay on executory actions; treatment of executory contracts; voting thresholds; and cross-class cram-down provisions. This analysis discussed the practical meaning of the notion of harmonisation and proposed best practices for future harmonisation efforts in other areas of insolvency law, such as claw-back actions.

After the morning coffee break, a session titled “Cross-Border and EU Law Topics” was chaired by Francisco GARCIMARTIN.
Stephan MADAUS asked how cross-border effects of restructuring plans could be secured in his speech titled “A New Cross-Border Framework for Restructuring Plan Proceedings”, in which he explored whether another legislative initiative was necessary and how best to approach a new cross-border framework for restructuring plan proceedings.
Firstly, Stephan analysed the benefits and shortcomings of applying the EIR (Recast), the Brussels-I Regulation or national cross-border laws to preventive restructuring cases. As he concluded there was no feasible centralised restructuring option and that parallel proceedings were too expensive (in particular in the UK), he then outlined that a new approach would be needed with a minimum content and guiding principles on jurisdiction (closest or sufficient connection to debt), applicable law (lex fori) and recognition tools (automatic). Stephan was of the opinion that such minimal content and guiding principles of a new cross-border framework for preventive restructuring proceedings could be introduced by designing a separate regulation or by adding a separate chapter to the EIR (Recast) in the next revision.
The second speaker then focused on “Preferential Treatment of State Aid Recovery Claims in Insolvency Proceedings and Preventive Restructuring Frameworks”. During his presentation, Walter NIJNENS reminded the audience that, if EU Member States unlawfully award State aid to businesses, they were normally required by EU law to remedy this. Recovering the aid may, however, result in those businesses facing financial difficulties. If these financial difficulties lead to there being a likelihood of insolvency for a debtor, preventive restructuring frameworks could perhaps be used to restructure this debtor’s liabilities. A debtor might, however, also become insolvent due to the recovery claim. In this scenario, regular insolvency proceedings, either in the form of liquidation or rescue/restructuring proceedings, have to be commenced. The presentation first showed when, according to EU law, State aid should be recovered and how this can be done. It subsequently focused on the question of whether EU law made it necessary for the recovery claim to receive preferential treatment in insolvency proceedings and preventive restructuring frameworks.

Before the lunch break, the presentation by Rodrigo RODRIGUEZ focused on the “Recognition of UK Schemes of Arrangement and Restructuring Plans in the Continent with two Examples Involving Switzerland”. After describing the cases and their own specifications between choice of forum and the forum with regard to the application of EU insolvency instruments, Rodrigo emphasized the practical consequences. On the first hand, it was said that a Part 26 UK Scheme process is “worse off”, since the UK is out of the Lugano Convention framework and that (Swiss) creditors that have not agreed to UK court jurisdiction cannot be validly overvoted. However, the Part 26A Restructuring Plan opens new possibilities by either disregarding the choice of court by applying the debtor’s COMI in the UK or, if there is no UK company, the COMI could end up manipulated or moved (“COMI shifting”). The result would be that claims will become subject to a UK restructuring despite not being related to UK law or courts.

The consequence of these manoeuvres will be that UK Law(yers) may find a way to restructure your group from the UK and incidentally provide an argument for recognition. This may compensate a bit for the legal blow of “Brexit”/“Lugexit”. However, Rodrigo asked, would it really work. In theory, of course, but the factual matrix might not be capable of being stretched too far. A COMI shift might only be possible in the case of a new company. What of the extension to a borrower with no COMI in UK, where there is no submission by the counterparties? This has yet to be tested before the courts in Switzerland!

Afternoon Sessions

After the lunch break, the conference continued with the fifth session titled “More Topics in Corporate Restructurings and Insolvencies”, chaired by Gert-Jan BOON.
The first speaker, Dennis CARDINAELS, delivered his speech on “Insolvency Law: Quo Vadis? About the Regulatory Protection of Non-Controlling Unsecured Creditors prior to and during Insolvency Procedures”. During his presentation, Dennis highlighted the analogy that exists between corporate solvency and insolvency governance. Indeed, Dennis reminded the audience that post-financial crisis (2008) attention has (only) focused, on the one hand, on corporate governance and the potential economic conflicts between shareholders and directors and, on the other hand, between majority and minority shareholders, while there are similar conflicts between, on the one hand, unsecured creditors and directors/office-holders and, on the other hand, between majority v. minority unsecured creditors. Indeed, Dennis supported this view with case-law in both the UK and Belgium, which clearly showed that between unsecured creditors (during the debtor’s insolvency) similar problems akin to the ‘majority’ v. ‘minority’ problem between shareholders (during the debtor’s solvency) may exist.
In this regard, Dennis made it clear that the recent PRD also acknowledged the need to protect vulnerable factions of creditors by the creation of different classes of creditors and an adjusted directors’ duty. For Dennis, it was questionable whether the creation of classes (and an adjusted director’s duty) would be sufficient to adequately enhance the protection of unsecured creditors, given that the same text left many questions as regards the protection of vulnerable unsecured creditors unanswered (e.g., how -and by whom- the vulnerability of unsecured creditors will be assessed; what should the regulatory protection of unsecured creditors be, if necessary; and what should the role of directors/office-holders be in this regard).
In order to address these issues, Dennis focused on how the vulnerability of unsecured creditors ought to be determined and elaborated on the existing legal and economic challenges that non-controlling unsecured creditors risk to endure pursuant to the present regulatory framework. After having done so, Dennis assessed the insolvency values (i.e. efficiency, fairness and accountability) that were critical to enhancing the regulatory framework for unsecured creditors in order to end with several recommendations both from a non-governance and governance perspective. As part of the governance-related suggestions, a further distinction was made between private and public enforcement suggestions.
The second presentation focused on “Relativism and Determination in the Restructuring Frameworks – New and Interim Financing” and was jointly presented by Flavius MOTU and Andreea DELI-DIACONESCU.
During the presentation, the co-authors first noted that the PRD awarded both interim financing and new financing the benefit of no subsequent avoidance and exempted their grantors from liabilities, subject to certain (national) conditions being respected. As a counterpart, such grantors will benefit from the statutory super-priority, while the existing secured creditors would bear the risk of their collateral’s decrease in value. As the speakers underlined, a grantor of new finance may gain leverage and speculate the debtor’s vulnerable position, depending on the value of the encumbered business core assets or, respectively, on their profit margin. As such, they were of the view that the grounds for avoiding any unreasonable financing in subsequent insolvency proceedings should be harmonised in the Member States in order to avoid forum shopping for safe-harbour jurisdictions when choosing the law applicable to interim/new financing.

To close the fourth session, Theodora KOSTOULA delivered a speech on the “Valuation of Crypto-Assets in Insolvency Proceedings: An EU Perspective”.
With the increasing number of crypto-assets in circulation, Theodora proposed an answer to the more topical question of how and when to determine the value of assets in insolvency proceedings, where the value is not easily established. That question mattered with regard to many crypto-assets which do not have any apparent value or which appear volatile or where there is no valuation framework relevant for insolvency proceedings in the EU. That may indeed affect the assessment of claims involving crypto-assets. Theodora then explored the world of crypto-assets and their value considerations to outline the main challenges related to it in the context of EU insolvency proceedings and sought to reflect on the proper valuation approach compared with international standards (IVS, IFRS and IASB), national laws and case-law, and the choice of the valuation date.
Theodora then suggested their use in insolvency proceedings by assessing their potential applicability to a specific asset class and considered possible adjustments tailored for crypto-assets in accordance with their classification and associated rights. Consideration of the appropriate timing for valuation in the insolvency context was also underlined. Indeed, due to the high volatility and uncertainty surrounding the value of many crypto-assets, the choice of the valuation date may be crucial for the recovery of the value of the asset and the equal treatment of creditors. That is why Theodora concluded that there is a need for a concrete consideration of common standards and coordinated approaches of asset valuation in the EU insolvency framework (striving for the highest value vs legal certainty).

Before the closure of the Academic Forum Annual Conference, the Edwin Coe Practitioners Forum took place, chaired by Tomáš RICHTER. The main theme of “Harmonisation of Transactions Avoidance Law in the EU” was touched upon in a joint presentation by Reinhard BORK and Michael VEDER, which was then followed by a lively discussion overseen by Francisco GARCIMARTIN and Christina FITZGERALD.
Reinhard BORK and Michael VEDER presented the results of an intensive research project dealing with the harmonisation of transactions avoidance rules in the EU. Indeed, the co-authors noted that nearly all national insolvency laws contain rules which provide for the avoidance or nullification of legal acts which have been performed prior to the opening of insolvency proceedings. However, these transactions avoidance laws are quite diverse and undoubtedly hamper cross-border business, insolvency proceedings and restructurings.
The co-authors elaborated on the principles supporting and shaping transactions avoidance law, identifying the topics to be addressed from a principles-based perspective, while also weighing and balancing the relevant principles to find adequate solutions for every single topic. As a result of the research, a Model Law has been produced comprising nine sections recommended for implementation into the national insolvency laws of EU Member States aiming to provide legal certainty as to which transactions should (or should not) be challengeable in all Member States under the same conditions.
Then, it was for Christina FITZGERALD to comment on the outcomes of that research, in light of what is currently in place in the UK (e.g. the notion of associated parties). Francisco GARCIMARTIN congratulated all the contributors of this project as the product showed that harmonisation may be achievable on certain points relating to insolvency, moreover making it clear that such proposals would fit into Spanish legislation.
After many lively discussions during Q&As, in winding up the event, Tomáš RICHTER thanked the speakers and participants and looked forward to the main Academic Forum Conference taking place next October in Dubrovnik.
Myriam Mailly

and

Paul Omar

NB. Presentation slides have been published on the INSOL Europe website at: https://www.insol-europe.org/academic-forum-events
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