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Foreign insolvency proceedings in Russia:

The curious case
of Vladimir Kekhman

llya Kokorin recounts the story of a wealthy Russian citizen who was held bankrupt in England,
despite rather weak connections to the English jurisdiction
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RUSSIAN
CITIZENS DO
NOT INITIATE
INSOLVENCY
PROCEEDINGS
OUTSIDE RUSSIA
REGULARLY

well-known Russian
Ai)(usinessman, Vladimir
ekhman, successfully

sought a bankruptcy order in
the UK back in 2012, but
despite that, his case fell
under the Russian insolvency
procedure in 2015.

Russian courts, including the
Supreme Court of the Russian
Federation, reasoned that a
foreign insolvency order did not
prevent Russian courts from
hearing the case under Russian
insolvency law.

Russian citizens do not initiate
insolvency proceedings outside
Russia regularly, and the case of
Mr. Kekhman in this respect is
exemplary, allowing us to see the
larger picture related to the
treatment of foreign insolvency
proceedings in Russia.

Background

Mr. Kekhman has a somewhat
extraordinary personality. He is a
Russian citizen, domiciled and
resident in the Russian Federation.
In 1994, he went into the fruit
business, which rapidly expanded
in the 1990s and the beginning of
2000s, turning into a multibillion-
dollar empire. It is said that every
third banana was imported to
Russia by the JFC Group founded
by this businessman, sometimes
referred to as the “Banana King”.
In addition to his business
endeavors, Mr. Kekhman led an
active social life and acted as a
director at the Mikhailovsky
Theatre in Saint Petersburg and
the Novosibirsk State Academic

Opera and Ballet Theatre.

In 2011, Mr. Kekhman’s
business got into financial
troubles. Negotiations and
restructuring attempts failed, and
several lending banks took steps to
enforce their securities and called
in their guarantees. On 20
February 2012, insolvency
proceedings against JFC were
initiated in Russia.

Escape to the UK
to file for insolvency

At that ime (2012), Russian

law did not provide a procedure
for personal insolvency, so Mr.
Kekhman went to England for
two days to file a petition seeking
a bankruptcy order. In order to
obtain the support of the English
jurisdiction, he argued that he was
personally present in the UK on
the day he filed the petition and
that three of his personal
guarantees and indemnities were
subject to English law.

Despite a rather weak
connection, on 5 October 2012,
the court issued a bankruptey
order on Mr. Kekhman’s petition.
Under English law, personal
presence in the country has been
sufficient to obtain the order in
bankruptcy for at least a century:
(Section 1(2) of the Bankruptcy
Act 1914, Section 265 Insolvency
Act 1986). Once jurisdiction is
established, the court has an
unfettered power to make a
bankruptcy order or reject the
petition. In the present case, the
court exercised its discretion in
favour of Mr. Kekhman. It took

into account the fact that there
was no regime of personal
insolvency in Russia, so Mr.
Kekhman had come to the
English jurisdiction to fill a lacuna
in the laws of Russia.

All attempts by Russian
creditors to challenge the English
bankruptey order failed. On 5
October 2013, Mr. Kekhman was
discharged from his bankruptcy
under Section 279(1) of the
Insolvency Act 1986.

Unhappy creditors start
a fight in Russian courts

In 2015, the Russian insolvency
law was amended to include
special provisions on personal
insolvency (insolvency of
individuals). Following such
developments, Sberbank, the
largest bank in Russia, filed a
motion to hold Mr. Kekhman
insolvent under Russian law. This
would give creditors significant
control over the businessman’s
assets in Russia (and possibly
abroad). As a result, Russian
courts were faced with the
intricate question — what are the
consequences of a foreign
insolvency order issued against a
Russian individual within the
framework of Russian insolvency
law?

Interestingly, English courts
analyzed this same question when
issuing the order. Relying on the
expert opinion of two prominent
Russian scholars, they arrived at
the conclusion that the
bankruptcy order was unlikely to
be recognized or enforced by the
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courts of the Russian Federation.

And right they were — Mr.

Kekhman’s attempts to

discontinue or be discharged from

Russian insolvency proceedings

fell flat. The refusal to give effect

to the English judgment was

based on the following arguments

(in no particular order):

= The bankruptcy order dated
5 October 2012 was not
preliminarily enforced in
Russia, in other words no
exequatur was received;

= Close connection to Russia
(transactions with major
creditors were made in Russia
and entailed execution in
Russia, the debtor resided in
Russia) and no connection
with the UK.

= The insolvency procedure
affects the status of an
individual and thus shall be
carried out pursuant to the
personal law of the
individual, i.e. Russian law;

=  Russia is not a party to any
international agreements on
insolvency matters and Mr.
Kekhman failed to prove
application of the principle of
reciprocity between England
and Russia, when it comes to
recognition of personal
insolvency judgments;

= By the time Sherbank filed

the insolvency claim with a
Russian court, Mr. Kekhman
had already been discharged
from his bankruptcy in
England;

= The aim of insolvency is not
confined to the release of a
debtor from his obligations,
but comes down to fair
satisfaction of creditors’
claims.

While objecting to the Russian
insolvency proceedings, Mr.
Kekhman in a separate motion,
asked the courts to recognize and
enforce the English bankruptcy
order. Not surprisingly, the motion
was denied.

Firstly, it was held that the
applicant failed to prove the
existence of reciprocity in
recognizing personal insolvency
judgments between Russia and
the UK, which is a prerequisite
for the enforcement of foreign
insolvency judgments in Russia.
Secondly, due to the public
element present in bankruptcy
disputes, the court asserted
exclusive jurisdiction of Russian
courts to handle personal
insolvency cases of Russian
citizens. Such “arbitrary extension
of the jurisdiction of foreign
courts to matters of public
importance in Russia” as

displayed by English courts was
held contrary to the Russia’s
public policy. The court also
found a violation in the
“confiscatory” character of the
bankruptcy order in favour of the
creditors, breaching such
principles as the equality of
parties and inviolability of
property:.

General remarks on
treatment of foreign
insolvencies in Russia

From the treatment of Mr.
Kekhman’s case, one may
conclude that Russian courts are
overly hostile to foreign insolvency
proceedings when there is some
sort of connection to the Russian
territory. However, this impression
could be deceptive, as Mr.
Kekhman'’s flight to England for
the sole purpose of filing for his
bankruptcy was seen by many as
an example of bankruptcy
tourism, the negative image of
which must have affected the
courts. But taking away that
negative connotation, the situation
with the status of foreign
insolvency proceedings in Russia
looks less harsh, but still quite
ambiguous.

Under Article 1(6) of the
Russian insolvency law, judgments

FROM THE
TREATMENT OF
MR. KEKHMAN'S
CASE, ONE MAY
CONCLUDE THAT
RUSSIAN COURTS
ARE OVERLY
HOSTILE TO
FOREIGN
INSOLVENCY
PROCEEDINGS
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UNLIKE THE

EU MEMBER
STATES... RUSSIA
IS NOT PARTY
TO ANY SPECIFIC
INSOLVENCY-
RELATED REGIME

of foreign courts in insolvency
cases are recognized in Russia in
accordance with international
treaties signed by the Russian
Federation. In case of absence of
the latter; such judgments are
recognized on the basis of
reciprocity. Since there are no
relevant international treaties,
recognition is only possible
through the reciprocity
mechanism. This means that
either there should be proven
cases of recognition by foreign
courts of Russian insolvency
judgments, or the hypothetical
probability of such recognition
following from laws of the foreign
country.

Whereas in the Kekhman’s
case the court did not find such
reciprocity, in another dispute
concerning insolvency of a
company registered in Denmark
(case No. A56-14945/2004), the
court relied on the Danish
legislation to discover the
possibility of such recognition.
This was enough for Russian
courts to discontinue proceedings

against the Danish debtor.
Notably, there are two important
details of this case worth
mentioning, First, the foreign
insolvency judgment was
preliminarily recognized in
Russia. Second, the Russian
creditor (claimant) was included in
the register of creditors in
Denmark, so there was no reason
to believe that his rights would be
violated, should the proceedings
in Russia cease.

In yet another case (No. A09-
14352/2014) involving a Kazakh
debtor undergoing an insolvency
procedure in Kazakhstan, the
Russian court discontinued
parallel proceedings in Russia
with reference to international
practice and applied lex fori
concursus to the matter at hand.
According to the Kazakh
insolvency law, in case of a
debtor’s insolvency, all pecuniary
disputes involving the debtor shall
be terminated. This was enough
for the Russian court to dismiss
the claim of a creditor brought in
Russia. Remarkably, as opposed to

the above case, the court did not
bother going into the issues of
reciprocity or recognition. It also
overlooked the problem related to
the rights of the Russian creditor,
if' the latter is left out from the
Kazakh register of creditors.
Unlike the EU Member
States, which cooperate under
the common framework for
insolvency proceedings, Russia is
not party to any specific
insolvency-related regime. This
situation is exacerbated by the fact
that Russian insolvency law is
quite immature when it comes to
insolvencies complicated by the
foreign element. The categories of
main and secondary proceedings,
key to resolving cross-border
insolvencies in the EU, are not
known in Russia. Amid the surge
in bankruptcies of multinational
companies, matters raising
important cross-jurisdictional legal
issues are likely to appear in
Russian courts more often,
bringing more certainty and
predictability. M

RICHARD TURTON AWARD

Sponsored by:

INSOL International”

Richard Turton had a unique role in the formation and management
of INSOL Europe, INSOL International, the English Insolvency
Practitioners Association and R3, the Association of Business
Recovery Professionals in the UK. In recognition of his
achievements these four organisations jointly created an award
in memory of Richard. The Richard Turton Award provides an
educational opportunity for a qualifying participant to attend the
annual INSOL Europe Conference.

In recognition of those aspects in which Richard had a special
interest, the award is open to applicants who fulfil all of the following:

e Work in and are a national of a developing or emerging nation;
e Work in or be actively studying insolvency law & practice;

e Be under 35 years of age at the date of the application;
L]

Have sufficient command of spoken English to benefit from the
conference technical programme;

e Agree to the conditions below.

Applicants for the award are invited to write to the address below
enclosing their C.V. and stating why they should be chosen in less
than 200 words by the 1st July 2017. In addition the panel requests
that the applicants include the title of their suggested paper as
specified below. The applications will be adjudicated by a panel
representing the four associations. The decision will be made by the
3rd August 2017 to allow the successful applicant to co-ordinate
their attendance with INSOL Europe.

The successful applicant will

e Be invited to attend the INSOL Europe Conference, which is
being held in Warsaw, Poland from 5-8 October 2017, all

expenses paid.

e \Write a paper of 3,000 words on a subject of insolvency and
turnaround to be agreed with the panel. This paper will be
published in summary in one or more of the Member Associations’
journals and in full on their websites.

e Be recognised at the conference and receive a framed certificate

of the Richard Turton Award.

Interested? Let us know why you should be given the opportunity
to attend the IE Conference as the recipient of the Richard Turton
Award plus an overview of your paper in no more than 200 words

by the 1st July 2017 to:

Richard Turton Award

c/o INSOL International

6-7 Queen Street

London

EC4N 1SP

E-mail: claireb@insol.ision.co.uk

Too old? Do a young colleague a favour and pass details

of this opportunity on.

Applicants will receive notice by the 3rd August 2017 of the

panel’s decision.




