
SWoT TEST

The speed of reforms
across the world in
insolvency law is truly

breath-taking. In Europe and
neighbouring countries, the
pace has accelerated of late.
Countries, such as Armenia,
France, Greece, Latvia,
Poland and Romania, inter
alia, have within the past
decade carried out reforms,
many under very challenging
economic conditions. 

Within the European Union,
the presence of  texts such as the
Recast European Insolvency
Regulation and the soon-to-be
adopted Directive on Preventive
Restructuring add a veneer of
complexity and a cross-border
dimension to the map of
domestic procedures. Changes to
insolvency law rarely take place
without consideration of
background economic
circumstances, though reforms to
domestic rules have on occasion
been situated in the context of
other structural changes to the
justice system or to financial
frameworks.

Strengths
At the local level, many of  these
reforms have taken place with
project assistance from
international institutions,
including the European Union,
the Council of  Europe, EBRD,
World Bank and IMF. With the
profusion of  international actors
able to assist, national reform
strategies are able to rely on
considerable expertise and skills
built up over time, some of  which
have been translated into
guidelines, best practices and
recommendations serving as
useful benchmarks for the reform

process. Though the various
players have different strategies
and motives for providing
assistance, overall there is
considerable advantage for
countries in having access to the
expertise the international
organisations can marshal, which
can also be accompanied by
technical and financial assistance
to ensure projects happen
successfully.

Weaknesses
Not all is so positive in the reform
process, however. There are some
weaknesses in the quest for ideal
insolvency processes, particularly
when that occurs against a
challenging economic climate, in
which insolvency is often seen as
a regulatory tool to help resolve
not just the financial difficulties
faced by businesses, but also the
need to ensure market stability
and exit for failed firms. The
tendency to use insolvency law as
a tool for economic control can
lead to iterative reforms as the
economic cycle fluctuates, with
the unintended consequence that
the law does not have sufficient
time for the reforms to bed in
before new reforms need to take
place. On occasion, the
comparison process which
informs legislators and policy-
makers of  developments
elsewhere that may be worth
emulating leads to adoption of
models that may not be wholly
appropriate for transplant.

In any case, Parliamentary
scrutiny can be problematic
where reforms are of  a very
technical nature and not
amenable to the cut and thrust of
political debate. The role of
legislators can be quite limited,

especially where reform is driven
by projects supported by the
international institutions with
considerable expert input
meaning that texts can only be
dissected with difficulty. However,
more pressing issues can arise
with respect to stakeholder
engagement in the process,
especially when it is intended to
occur. Often, consultation occurs
at an early stage to ensure
stakeholder buy-in with input
from practice, judiciary and
(occasionally) academia
informing the shape of  reforms.
At other times, though,
engagement can be an
afterthought, with pressure from
key groups sometimes prompting
a last-minute realisation that their
views might need to be
ascertained to help the reforms
stand a better chance of
acceptance and eventual success.

opportunities
Some of  the scope of  the reform
process can, nonetheless, also
provide opportunities. There can
be some experimentation with
some insolvency law models
(albeit conditioned by the risk-
averse nature of  politics). As
economies develop and become
more complex, countries can
move away from the “one size fits
all” approach and develop more
sophisticated responses to the
need of  particular constituencies,
such as MSMEs, industrial
groups, financial institutions etc.
While punctual reforms are
always desirable and recourse to
legislation too frequently is not,
periodic intervention is possible
in a system that retains some
flexibility to anticipate when
reforms may be necessary, as
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Sponsored by:

Richard Turton had a unique role in the formation and management
of INSOL Europe, INSOL International, the English Insolvency
Practitioners Association and R3, the Association of  Business
Recovery Professionals in the UK. In recognition of  his achievements
these four organisations jointly created an award in memory of
Richard. The Richard Turton Award provides an educational
opportunity for a qualifying participant to attend the annual INSOL
Europe Congress.

In recognition of those aspects, in which Richard had a special interest,
the award is open to applicants who fulfil all of the following criteria:

• Are a national of  a developing or emerging nation;

• Work in or are actively studying insolvency & restructuring law
and practice; 

• Students satisfying the nationality requirement, but studying 
in another country, are also eligible to apply;

• Be under 35 years of  age at the date of  the application;

• Have sufficient command of  spoken English to benefit from the
conference technical programme;

• Agree to the conditions below.

Applicants for the award are invited to send their CV and statement
why they should be chosen (in less than 200 words). In addition, 
the panel requests that the applicants include the title of  their
proposed paper with a brief  synopsis. The deadline for the
applications is 28 June 2019. 

The applications will be adjudicated by a panel representing the four
associations. The decision will be made by 31st July 2019 to allow the
successful applicant to co-ordinate their attendance with INSOL Europe.

The successful applicant will

• Be invited to attend the INSOL Europe Congress in Copenhagen,
Denmark on 26-29 September 2019, all expenses paid.

• Write a paper of  3,000 words on a subject of  insolvency and
turnaround agreed with the panel. This paper will be published 
in summary in one or more of  the Member Associations’ journals
and in full on their websites.

• Be recognised at the congress and receive a framed certificate 
of  the Richard Turton Award.

Interested? Let us know by 28 June why you should be given the
opportunity to attend the IE Congress as the recipient of  the
Richard Turton Award. 
Please send your CV, statement and the title of  your proposed
paper with a short outline to:

Richard Turton Award 
c/o INSOL International 
6-7 Queen Street 
London EC4N 1SP
E-mail: jelena@insol.ision.co.uk

Too old? Do a young colleague a favour and pass details 
of this opportunity on.

Applicants will receive notice by the 31st July 2019 of the panel’s
decision.

opposed to reacting to
fluctuations and stresses in the
economic and/or financial
systems. As for the content of  the
reforms, given how rescue and
restructuring are the watchwords
of  today, such interventions in
the context of  a flexible system
can see how best to develop
procedures to reflect these
imperatives.

Threats
There are nonetheless a few
threats to the system overall. The
first is related to the role of
insolvency, whether it is simply a
private, though collective, form
of  dispute resolution, provided by
the state as an efficient tool to
enforce obligations, or whether
its use as an economic tool, with
consequent public policy
overtones, creates a dissonance in
the role of  the state as system-
provider and user. This also
demands a closer understanding
of  the overall imperatives of

insolvency, in particular how to
reconcile Government oversight
and involvement with all that
means in terms of  how the state
often translates its views on social
policy into the insolvency
framework. Further, the political
and economic sensitivities of
insolvency can get in the way of
a rational debate about the
extent of  possible reform and
development. In the context of
reform, the state’s attitude to
improving the infrastructure it
provides, particularly judicial
processes and enforcement
through the courts, also plays a
role: if  the state does not carry
out sufficient capacity building,
this will hinder the success of  the
reforms.

Conclusion
In summary, there is much more
work to be done, particularly as
far as issues, such as stakeholder
buy-in, capacity building and the
general provision of  resources for

an effective insolvency
framework, are concerned. There
certainly needs to be more
engagement with stakeholders at
an early stage and perhaps not
just by domestic institutions, but
also the international bodies
involved in many of  these reform
projects. Overall, more education
and training for debtors and
other stakeholders alike in basic
business concepts and the
function of  insolvency cannot
hurt. �

SWoT  T E S T

AS ECONOMIES
DEVELOP AND
BECOME MORE
COMPLEX,
COUNTRIES CAN
MOVE AWAY
FROM THE “ONE
SIZE FITS ALL”
APPROACH AND
DEVELOP MORE
SOPHISTICATED
RESPONSES

“

”


