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Coronavirus (COVID-19) Tracker of insolvency reforms globally

This tracker is produced in partnership with INSOL Europe.

We look at various countries which are expediting reforms to their restructuring and insolvency laws, tempo-
rarily suspending onerous insolvency law provisions, increasing limits for statutory demands, suspending
enforcement powers and introducing other measures to deal with the coronavirus (COVID—19) crisis. As the
situation is rapidly evolving with more countries adding new measures daily, you should contact local lawyers
in the relevant jurisdiction to check the current measures in force. Reforms of which we are aware include:

Country

Summary of change(s)

Further reading

Australia

Insolvent trading: Australia’s Federal Government has ordered a relaxation
of insolvent trading laws for six months. During this time, directors will be
relieved from their duty to prevent a company from trading while insolvent
with respect to debts incurred in the ordinary course of carrying on its busi-
ness. This relief only relates to debts incurred in the ordinary course of busi-
ness and not where dishonesty and fraud are involved.

Temporary Increase In Thresholds and Time to Comply: Statutory de-
mand threshold is increasing from $2,000 to $20,000. The time period within
which to comply is going from 21 days to six months. Threshold amount for a
Bankruptcy Notice to be issued is also increasing, this time from the current
amount of $5,000 to $20,000. The government is also increasing the time
within which to comply with a Bankruptcy Notice from the existing 21 days to
six months. Also, where a debtor declares an intention to present a debtors
petition, the moratorium is extended from 21 days to six months.

ATO Enforcement May Be Suspended: Businesses may also seek tailored
reductions in, or deferrals of, payments owing to the Australian Tax office
(ATO).

Power To The Treasurer Under The Corporations Act: The Treasurer is
being given temporary instrument power in the Corporations Act 2001 to
amend provisions of it to provide relief or modify obligations to enable a
company to comply with requirements during this time. This power will apply
for six months and any instrument made by the Treasurer will apply for six
months from the date it is made.

When?: Now in force.

News Analysis:
COVID-19 Austral-
ia’'s temporary
changes to insol-
vency laws to sup-
port businesses dur-
ing coronavirus cri-
sis

Czech Re-
public

Relaxing directors’ duty to file for insolvency and imposing a moratori-
um: Changes in Czech insolvency law include: (i) a preference for delivering
documents by way of their publishing in the insolvency register in order to
reduce the administrative burden on insolvency courts (ii) the obligation of
the insolvency court to remit a procedural deadline, provided that the proce-
dural act is missed for an excusable reason based on the extraordinary
measures unless the case has already been decided (iii) the application for
remission must be submitted to the court together with the missed act within
seven days from the date of termination of the relevant emergency measure,
but the period for the submission will not end earlier than seven days after
the end of the state of emergency (iv) abolition of the obligation to file a
debtor’s insolvency petition as of the effect of the Act on the Mitigation of the
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Coronavirus
(COVID-19) Czech
Republic: updated
proposals to amend

insolvency laws
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Impact of an Epidemic and until six months after the termination of the emer-
gency measures (however, no later than by 31 December 2020), if the insol-
vency occurred as a result of such a situation (vi) abolition of the obligation
to file a debtor’s insolvency petition as of the effect of the Act on the Mitiga-
tion of the Impact of an Epidemic and until six months after the termination of
the emergency measures (however, no later than by 31 December 2020), if
the insolvency occurred as a result of such a situation (vii) it will not be pos-
sible to effectively file a creditor’s insolvency petition (petitions will have no
legal effect) as of the effect of the Act on the Mitigation of the Impact of an
Epidemic up to 31 August 2020 (viii) possibility to apply for a temporary sus-
pension of a reorganisation plan during the effectivity of the Emergency
Measures. The application is only possible in the event that a plan has been
approved by 12 March 2020 at the latest and has not yet been fully per-
formed. If granted, the reorganisation cannot be turned into bankruptcy pro-
ceedings during this period (ix) possibility to apply for a temporary suspen-
sion of a reorganisation plan during the effectivity of the Emergency
Measures. The application is only possible in the event that a plan has been
approved by 12 March 2020 at the latest and has not yet been fully per-
formed. If granted, the reorganisation cannot be turned into bankruptcy pro-
ceedings during this period (x) excluding the duration of the emergency
measures and a further six months from their termination to the relevant pe-
riod with regards to action for the relative ineffectiveness of an act (Actio
Pauliana) and (xi) a debtor-business operator who is not insolvent as at 12
March 2020 will have the opportunity to file a proposal for an extraordinary
moratorium which can last (if extended) up to six months (hereinafter the
‘extraordinary moratorium’); the extraordinary moratorium will be newly intro-
duced directly in Act No. 182/2006 on insolvency procedures (hereinafter the
‘Insolvency Act’).

When?: On 31 March 2020, the draft of the Act on the Mitigation of the Im-

pact of an Epidemic was approved by the Government of the Czech Repub-

lic, and has now been sent to the Chamber of Deputies to be adopted in an
abbreviated procedure under a State of Legislative Emergency. The adop-
tion of the Act on the Mitigation of the Impact of an Epidemic can therefore

reasonably be expected to occur during the first half of April 2020.

France Crystallisation of the debtor’s financial position: The ordinance n~ 2020-
341 of 27 March 2020 provides that the insolvency test which would ordinari-
ly be performed for a company as at 12 March 2020 will now be extended for
three months after the state of health emergency ends on 24 May 2020 (ie
until 24 August 2020). For example, if the debtor was solvent on 12 March
2020, but becomes illiquid thereafter, the debtor will, during that period, not
be considered as illiquid and so not be obliged to file for insolvency.
Adaptation of the Wage Guarantee Scheme: The debtor may want to re-
quest the opening a restructuring procedure (even though not being under
an obligation to do so due to the Insolvency Ordinance), in order to benefit
from the wage guarantee scheme of the Association for the Management of
Employee Claims.

Extension of the Duration of Procedures and Deadlines: eg conciliation
period extended by the duration of the emergency period.

When?: Ordinance (ordonnance) No. 2020-341 of March 27, 2020 ‘Adapting
the Rules relating to Difficulties of Companies and Farms in the Health
Emergency’ (the ‘Insolvency Ordinance’) entered into force on 29 March
2020.

Germany Directors’ duties to file for insolvency: In Germany, directors are normally

required to file for insolvency without undue delay and at the latest within

three weeks (21 days) after becoming illiquid or over-indebted. The federal
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government has temporarily suspended this requirement until 30 September
2020 (with the option to extend until 31 March 2021) due to the coronavirus
crisis. This is a welcome reform to allow directors some breathing space to
assess all options during this turbulent time and potentially rescue otherwise
viable companies. For the suspension to apply, it must be proved that the
company’s insolvency is caused by the coronavirus pandemic and that the
company has requested state aid or is engaged in serious financing or re-
structuring negotiations with reasonable prospects of restructuring.

When?: the COVID-19 Insolvency Suspension Act (COVInsAG) was pub-
lished on 27 March in the Federal Gazette and has retrospective force from 1
March 2020 onwards.

Hong Kong | New Chapter-11 style rescue: Currently, Hong Kong does not have any
form of rescue procedure available to distressed companies. It has been re-
ported that Hong Kong is reconsidering a new kind of restructuring proce-
dure based on the US chapter 11 process, which has been resurrected in
light of the pressures companies face from coronavirus. The Chapter 11-
style corporate rescue bill was first discussed in 1996 by the Law Reform
Commission, but it is reported that the government plans to finalise its pro-
posal and potentially table a bill during the legislative session beginning in
October 2020.

When?: We understand that the government intends to consult on the draft
bill over the next few months.

Luxem- Directors’ duties to file for insolvency: The Luxembourg Government is-
bourg sued the Grand-Ducal Regulation of 25 March 2020 suspending the statutory
requirement for directors to file for bankruptcy proceedings within one month
of insolvency.

When?: Effective from 26 March 2020 onwards.

Nether- New scheme style rescue: Last year, draft proposals for a new type of News Analysis: The
lands scheme were submitted to Parliament on 8 July 2019. The draft Bill allows new Dutch scheme
for global restructurings as it features elements of the US Chapter 11 (such
as a cram down mechanism and moratorium) and the UK scheme of ar-
rangement (such as implementing a plan outside of formal insolvency pro-
ceedings).

The Dutch Scheme (the Act on the Confirmation of Private Plans, otherwise
known as WHOA (Wet homologatie onderhands akkoord)) claims to be a
state-of-the-art restructuring procedure as it is simple, fast, flexible, reasona-
ble and cost-efficient. It would be a procedure that remains outside of formal
insolvency proceedings. Instead, it merely facilitates a procedure where the
court can be requested to confirm the plan (where a majority can bind a mi-
nority within each class) and it can be imposed on dissenting classes (cram
down).

One of the flexible elements of the draft Bill is the provision of an option to
choose between a public and a confidential procedure. Only the public pro-
cedure will be placed on Annex A of the Recast Regulation on Insolvency
2015/848, Regulation (EU) 2015/848 (the Recast Regulation on Insolvency)
and (thus) applies only when the centre of main interests (COMI) of the
debtor is located in the Netherlands. The confidential procedure will fall out-
side the Recast Regulation on Insolvency.

When?: We understand that the WHOA was originally expected to enter into
force in January 2021, although lawyers are calling for this to be expedited to
later this year.

New Zea-  Safe harbour: new ‘safe harbour’ provisions will provide directors with shel- News Analysis:
land ter from various duties for the next six months where (i) the company is fac- Coronavirus
ing or is likely to face significant liquidity problems in the next six months due (COVID-19) New
to the coronavirus (COVID-19) pandemic (ii) the company could pay its debts Zealand—'Safe har-




as they fell due on 31 December 2019, and (iii) the directors consider in
good faith that it is more likely than not that the company will be able to pay
its debts as they fall due within the next 18 months.

Business debt hibernation: The government will implement a new busi-
ness debt hibernation scheme to give businesses short term relief from their
debts giving a six month moratorium where approved by a majority of credi-
tors (560% in number and in value).

When?: On 3 April 2020, it was announced that the Government will be in-
troducing legislation to make changes to the Companies Act shortly.
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bour’ for company
directors and busi-
ness debt hiberna-
tion—what do these
proposed changes
mean for you and

your business?

Russia Moratorium on bankruptcy proceedings: The Duma will be reviewing a News Analysis:
draft law (expected to be adopted shortly) granting the RF Government in Coronavirus
exceptional cases the right to impose a moratorium on initiation by creditors | (COVID—-19) Rus-
of bankruptcy proceedings against certain categories of debtors (entities en- |sian Bankruptcy Law
gaged in a particular type of economic activity, or entities which have suf- Developments
fered most from the circumstances which resulted in the imposition of such
moratorium, most likely to be airline, tourist, hospitality and catering compa-
nies), for a term to be determined by the government.

During the term of the moratorium:

(i) eligible debtors are no longer obliged to file voluntary bankruptcy petitions
in the prescribed circumstances;

(ii) any non-bankruptcy enforcement procedures against eligible debtors, as
well as enforcement procedures by secured creditors against collateral
pledged by eligible debtors (including out-of-court enforcement procedures)
are prohibited; and

(i) any eligible debtors’ transactions falling out of the scope of their ordinary
business with a value exceeding 1% of the debtor’s assets shall be consid-
ered void

When?: We understand that the new law will be enacted shortly.

Scotland Suspending enforcement actions: Accountant in Bankruptcy (AiB), Scot- | Scotland suspends
land’s insolvency service, has announced that sale and eviction from proper- |sales and evictions
ty in ongoing bankruptcy proceedings will be suspended until further notice | during coronavirus
due to the coronavirus outbreak. New measures introduced by AiB will sim- | (COVID-19) pan-
plify procedures to help those seeking debt relief through bankruptcy and demic (LNB News
extend deadlines for payment of debts through the Debt Arrangement 23/03/2020 68)
Scheme.

When?: Now in force.

Singapore  Raising the threshold for bankruptcy and insolvency: The monetary News Analysis:
threshold for insolvency for companies and partnerships will be raised from  Coronavirus
SGD 10,000 to SGD 100,000, a ten-fold jump. For a natural person, the (COVID-19) Singa-
monetary threshold for bankruptcy will be increased from SGD 15,000 to pore insolvency re-
SGD 60,000. forms COVID-19
Extending the response period to demands: The period for a debtor to (Temporary
respond to a creditor’s statutory demand will be extended to six months from Measures) Bill
21 days (in the case of individuals) and three weeks (in the case of busi-
nesses).

Additional provisions suspend certain enforcement actions against non-
preforming parties and provides a temporary defence to directors against
insolvent trading.
When?: On 7 April 2020, the Singapore Government passed under a Certifi-
cate of Urgency the coronavirus (COVID-19) (Temporary Measures) Bill (Bill)
in Parliament; the Bill will become law after it receives presidential assent.
Spain Directors’ deadline to file for insolvency: Spain has relaxed its strict dead- | News Analysis:

line which previously required directors to file for insolvency within two
months of the company becoming insolvent.
When?: Now in force.

Spanish measures
for restructur-
ing/insolvency in the
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context of corona-
virus (COVID-19)—
threats and opportu-
nities

South Afri-
ca

Relaxation of fraudulent trading: On 24 March 2020, the Companies and
Intellectual Properties Commission (CIPC) announced a suspension of its
power to issue compliance notices to companies which the Commission has
reasonable grounds to believe is trading or carrying on business recklessly,
with gross negligence or for a fraudulent purpose for a period of 60 days af-
ter the declaration of a natural disaster has been lifted if the Commission has
reasonable grounds to believe the business conditions were caused by the
COVID-19 pandemic.

When?: Effective from 24 March 2020 onwards.

News: (CIPC) an-

nouncement

United
States

Suspending enforcement actions: The Governor of the State of New York
signed an Executive Order on 21 March 2020. In part, this order provides
that ‘it shall be deemed an unsafe and unsound business practice if, in re-
sponse to the COVID-19 pandemic, any bank which is subject to the jurisdic-
tion of the Department shall not grant a forbearance to any person or busi-
ness who has a financial hardship as a result of the COVID-19 pandemic for
a period of ninety days’.

When?: Now in force

United
Kingdom

New rescue tools plus suspension of wrongful trading: On Sat 28 March
2020, the Insolvency Service released plans to reform the UK’s insolvency
framework to add new restructuring tools including:

(i) a moratorium for companies giving them breathing space for from credi-
tors enforcing their debts for a period of time while they seek a rescue or re-
structure;

(i) protection of their supplies to enable them to continue trading during the
moratorium;

(iii) a new restructuring plan, binding creditors to that plan

The proposals will also include:

(iv) key safeguards for creditors and suppliers to ensure they are paid while a
solution is sought; and

(v) temporarily suspension of the wrongful trading provisions retrospectively
from 1 March 2020 for three months for company directors so they can keep
their businesses going without the threat of personal liability (NB existing
laws for fraudulent trading and the threat of director disqualification will con-
tinue to act as an effective deterrent against director misconduct)

When?: Legislation to introduce these changes will be introduced in Parlia-
ment at the earliest opportunity. Provisions will be included to enable the
changes to be extended if necessary.

The government previously consulted on changes to the corporate insolven-
cy regime and announced plans to introduce new insolvency restructuring
procedures in August 2018. The new legislation will implement these plans,
including a short moratorium or ‘breathing space’ that will give companies in
difficulty time to explore options for rescue.

This comes after the City of London Law Society (CLLS) submitted a pro-
posal to the government outlining various amendments to UK insolvency re-
gime to assist following the COVID-19 crisis (see News Analysis: Corona-
virus (COVID-19)—proposal for temporary changes to UK insolvency law).

Practice Note: Coro-
navirus (COVID-
19)—reform of UK
insolvency laws and
News Analysis:
Coronavirus
(COVID-19)—
proposal for tempo-
rary changes to UK

insolvency law

Key takeaways

Obviously, any counties under lock down from coronavirus may face logistical issues in making legal reforms
if the relevant parliamentary body/law making body/court is running a reduced or skeleton service. However,
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many insolvency professionals argue that now is the most important time to make those reforms through
emergency legislation to rescue otherwise viable companies and give directors, companies and individuals
sufficient breathing space.

Where the reforms include the introduction of rescue type proceedings, EU Member States should bear in
mind the requirements of the directive on preventive restructuring frameworks, second chance and measures
to increase the efficiency of restructuring, insolvency and discharge procedures (the Harmonisation and Se-
cond Chance Directive) which requires compliance by 17 July 2021 (see Practice Note: Harmonising insol-
vencies and restructurings across Europe). One upside of coronavirus is that these reforms should be enact-
ed quickly, so enhancing recovery prospects in many more countries throughout the EU.




