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Paper Abstract
In this paper, we investigate the case for creditor cooperation duties in corporate workouts.  We demonstrate how such duties could facilitate beneficial out-of-court restructurings and what their doctrinal basis is or could be in key jurisdictions (United States, United Kingdom, Australia and Germany).
The COVID 19-Pandemic causes financial distress for firms on an unprecedented scale.  Millions of economically viable firms worldwide are affected. A large subset of these firms will need to be restructured. Workouts (out-of-court restructurings) are preferred to court-supervised processes because they involve much lower direct and indirect insolvency costs. But workouts are inherently unstable: they are based on consent and may be undermined by the presence of free-riders (holdouts). Creditors face a multi-party prisoners’ dilemma. Cooperating to implement an out-of-court restructuring plan is in the interest of the creditors as a whole (and in the interest of the debtor). However, each creditor has an incentive to hold out and freeride on the contributions of others.  
Laws governing corporate workouts differ. Creditor autonomy and contractual freedom are central to the workout regimes in many jurisdictions. At the same time, at least in some jurisdictions, tort laws, rules on quasi-contract or even company laws impose limits on selfish creditor behavior in a workout setting—for the benefit of the creditor community. These rules may be used to develop a system of “creditor cooperation duties” to stabilize a corporate workout. Under certain specified conditions, creditors would no longer be free to “do what they want” in a workout setting. They would be obliged to negotiate a restructuring plan in good faith, and they might even have to agree to such a plan. We explore this idea by investigating the legal regime governing workouts in the United States, the United Kingdom, Australia and Germany.
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Paper Abstract
Distinguishing viable companies from non-viable ones is at the epicentre of the law of corporate distress. Providing for frameworks that facilitate the restructuring of financially distressed yet viable companies, while at the same time succeed in filtering out non-viable ones towards liquidation has always been a real challenge for legislators. At European level, despite the numerous references of the directive on restructuring and insolvency to the notion of viability, the latter has not yet received equally high levels of attention in Europe compared to the United States, a leading jurisdiction in this field. In building a true rescue culture upon correct foundations across Europe, a close reflection on the notion of viability, especially on a comparative basis, would thus be beneficial. 
As such, this paper takes as a starting point the intricate notion of viability, its meaning and role for a corporate debt restructuring framework, as well as what these two signify for the scope of such a framework. It then presents the different existing models of viability assessment and subsequently focuses on what the author defines as the “filtering mechanisms” employed by one of these models. More specifically, the paper investigates the filtering mechanisms embedded into U.S. Chapter 11 and juxtaposes these with the provisions of the European directive on restructuring and insolvency with the aim to evaluate the latter under the comparative light of Chapter 11. 
In developing the above, the paper uses both legislative provisions and extensive case law in order to demonstrate how the notion of viability both permeates Chapter 11 and constitutes the “litmus test” underlying the filtering mechanisms embedded into its framework. These conclusions serve as a springboard for a close look at the provisions of the European directive. Through this, the paper evaluates the European framework and puts forward suggestions for its interpretation/potential reform in order for it to achieve an effective filtering of viable companies from non-viable ones.
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