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Academic Forum Spring Webinar
The Academic Forum Spring Webinar, attracting over 40 delegates, took place on 20 May 2021. Kindly sponsored by Edwin Coe LLP (London), the event featured a presentation by Professor Nuria Bermejo (Universidad Autonomà Madrid). Introduced by Marcel Groenewegen (INSOL Europe President) and Professor Tomáš Richter (Academic Forum Chair), Professor Bermejo outlined some key themes around the topic of “Public Creditors in Preventive Restructuring Frameworks: Considerations in the light of the Pandemic Crisis”.
For Professor Bermejo, public claims, pandemics and preventive restructuring are not easy issues with ready solutions. The key point is whether preventive restructurings could/should be dominated by public creditors, given their unwillingness to participate as “economic owners” of the firm, leading to liquidations if plans are not adopted? To start with, there is no homogeneous treatment in insolvencies for public debt, though often given preferential treatment and exclusion or exemption from the effect of stays. Payment priority in many systems is accorded to protect public resources from the risk of being “externalised”, though arguments can be made against this, especially as risks could be spread across the population and over time. Nonetheless, public creditors may hold huge amounts of claims against many debtors and cannot diversify in order to spread those risks. The UK Cork Report was the earliest to mention this dichotomy and impact on public debt preference, also a contemporary issue in Spain.

The pandemic has seen Governments take on roles as lender of last resort, despite the risk of systemic crisis and uncertainty as to the evolution of the economic situation going forward or the chances of businesses affected recovering. Valuations of businesses in financial distress are also problematic, especially as many have claims against other similarly affected businesses. No liquidity is available from conventional lenders, thus state activity in this area to improve working capital and access to funds is vital. However, what will be the impact going forward if the State is involved in insolvencies as a creditor? Will this help or hinder recovery? Will public creditor behaviour lead to restructuring success or just consigning debtors to liquidation? A big impact here will be on employment prospects, a key policy incorporated in the Preventive Restructuring Directive (PRD).

The PRD approach offers no direct answer at first sight. In this light, some member states have signalled their policy, e.g., the Portuguese unilateral statement considering the PRD has sufficient flexibility to exclude some categories of claims and that exclusion is justified, albeit the statement has no legal status, so there is no impact on other member states or on EU policy. In the PRD, public claims have protection under plan adoption provisions (voting thresholds and no imposition of plan on some privileged creditors, thus limiting effects on these creditors). Thus, inclusion of public claims, even with these protections, is still possible.

Professor Bermejo suggests there may be good reasons for bringing public claims within PRD proceedings, as they have not been expressly excluded by the EU legislator (unlike some special provisions: e.g., employees, tort and maintenance) and the stay does have an impact on claims, so it would be disproportionate to exclude public claims from being able to challenge stays. Moreover, as PRD Recital 52 states, no “cancellation” in full or in part can happen if claims are privileged and member states are free to limit the effects of plan: e.g., allowing delays, but not cancellations/haircuts. Overall, this militates in favour of bringing public claims within restructuring processes.

However, a key question is how ought public creditors to participate and be involved in the restructuring process? Though there are no formal restrictions in the PRD, some concerns exist in respect of the difficulty in ex-ante assessments of viability and plans (as public creditors lack the skills of financial creditors). This can be exacerbated by the risk of ex-post review by public creditors with any “excessive sacrifice” resulting in sanctions for civil servants “approving” plans. Thus, public creditors are likely to remain passive, despite the possibility of large amounts being involved, with the risk that important thresholds may not be reached if they “opt out” of decision-making. Furthermore, debtors are sensitive to sharing information with public creditors if there is a risk of sanction for misbehaviour. Lastly, a risk of discrimination can arise if public creditors participate, but do so on the basis of policy influences, i.e., the Government decides “who lives and who dies”.
Some proposals could be advanced, including the creation of a market for public distressed debt and/or the establishment of a public fund to take over claims and participate on the same basis as other creditors. Any issue with state aid compatibility could be determined using the “private creditor test” based on prevailing market conditions (Frucona C73/11), i.e., the significance of any economic advantage must be considered, as well as whether a comparable facility would have been obtained from a private creditor. In conclusion, the PRD does not exclude public claims. Public creditor privilege does not avoid inclusion within a plan, but may result in differences in application, although new strategies are required for their “rational involvement” in restructurings. Above all, there is a need to do this quickly, as significant public claims are likely to feature going forward.
Following a vigorous Q&A session, the event closed with Professor Richter inviting submissions of interest for future webinars.
NB. Please note that Professor Bermejo’s slides and the video replay are available from our website at: https://www.insol-europe.org/academic-forum-events
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