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WELCOME

Dear Colleagues and Friends 

It is with great excitement that I present to you the workpack 
of the INSOL Europe Academic Conference to be held in Dublin  
on 2 and 3 March 2022. 

When the Academic Forum last met in Copenhagen in October 2019, 
little did we know that it will take more than two years for us to 
reunite. As we all know now, those two years were unlike anything 
any of us has seen or lived through, both personally and 
professionally. 

In the latter context, our bread-and-butter tools of insolvency law 
have unprecedentedly been "switched off" across Europe for a good 
part of 2020. And contrary to common wisdom, the follow-up wave 
of restructurings and insolvencies widely expected as the result of 
the pandemic simply did not arrive in 2021. 

Yet legal development did not stop: the pandemic did not switch-off 
the clock measuring the time to the 2022 deadline for the 
implementation of the European Restructuring Directive. Nor did it 
prevent European academics from applying their minds to that topic 
and other questions in our field of enquiry. Quite the contrary. Our 
call for papers for the Dublin conference met with an overwhelmingly 
positive response, resulting in the INSOL Europe Academic Forum 
Board selecting from close to 30 very thoughtful paper proposals. 
We are very thankful to all authors who have replied to the call. 

The technical programme that we proudly present to you here 
testifies to the breadth and depth of insolvency and restructuring 
research conducted in Europe today, and to the unique role which 
our Academic Forum plays in giving that research an outlet. A brief 
look at our programme should leave no one in doubt that the INSOL 
Europe Academic Forum is where cutting-edge insolvency and 
restructuring research is presented and debated, in a way that is 
relevant not only to academics but to lawyers and others practicing 
in the field as well. 

We look forward to seeing you all for a successful conference.

Tomáš Richter  
Chair, 

INSOL Europe  

Academic Forum 

The organisers of the Conference thank our  

Academic Forum Sponsors for their support:

www.edwincoe.com
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The Richard Turton Award Panel is pleased to announce that the 2021 winner is Abbas Abbasov 
from Azerbaijan. Abbas is currently a PhD student at the Martin-Luther-Universität Halle-

Wittenberg, in Germany, researching cross-border insolvency and restructuring law. He will be 
writing a paper on “Protection of dissenting creditors’ interests: Direct application of the 

“substantive fairness’’ test while considering the recognition of foreign restructuring plans”, which 
will be published in summary in Eurofenix and in full on website. As part of the award, Mr Abbasov 

is invited to attend our Congress in Dublin in March 2022. 

The panel adjudicating this year’s applications was made up of Neil Cooper, INSOL International, 
Nicky Fisher, R3 Association of Business Recovery Professionals, Maurice Moses, Insolvency 

Practitioners Association (IPA) and Robert van Galen, INSOL Europe 
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Technical Series  
Publications

Harmonisation of Insolvency and 
Restructuring Laws in the EU

Papers from the INSOL Europe Academic Forum Annual Conference 
Copenhagen, Denmark, 25-26 September 2019

ACADEMIC 
FORUM 
INSOL Europe

A full list of publications is available to order on our 
website at: www.insol-europe.org/publications/ 

technical-series-publications

COVID-19: Which practical 
measures adapted by the 

insolvency courts because of 
the pandemic are desirable 

to become permanent 
changes of their practice? 

 
Editors: The Co-chairs of the Judicial Wing

February 2022   

Judicial Wing

Only ¤20 each

INSOL Europe are pleased to announce further additions to the current Technical Series, arising  
from events organised by INSOL Europe. The publications contain papers delivered by speakers and 
panellists at those conferences. Ancillary texts (draft laws and rules) debated at the conferences are 
also included. The texts form a comprehensive report of the conferences and contain accounts of 
recent research in the insolvency field that will be useful for academics and practitioners alike.
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THE EMERGING NEW LANDSCAPE OF  
EUROPEAN RESTRUCTURING AND INSOLVENCY 

 

WEDNESDAY 2 MARCH 2022 

12:45–13:15 Registration & Welcome Coffee         Pre Function Area  

13.15–13:30 Welcome address by the Chair of the Academic Forum             Ulster & Munster Suites      
Tomáš Richter 

13:30–15:00 Session One – “Topics in Corporate Preventive Restructuring” 

Chair: Jennifer L.L. Gant 

Implementation of the 2019/1023 Directive in French Pre-insolvency  
and Insolvency Law: The Debtor-Creditor Juggle 
Sarah Pople 

The Relatively Absolute Priority Rule in the Czech Preventive Restructuring Bill 
Tomáš Richter 

The Role of the Shareholders in the Restructuring Plans in the Spanish Project  
of Implementation of the 2019/1023 Directive 
José Carlos González Vázquez 

15:00–15:30 Coffee break         Pre Function Area  

15:30–17:00 Session Two – “Fresh Start and other Topics Related to Individual Debtors” 

Chair: Line Herman Langkjær 

Natural Person Ltd.: Towards a Unified Discharge Regime for Entrepreneurs  
and Consumers  
Gauthier Vandenbossche  

Portuguese Transposition of the Directive (EU) 2019/1023 –  
Where it Fell Short Regarding Personal Insolvency 
Ana Filipa Conceição, Catarina Frade and Fernanda Jesus 

Reconsidering Fairness for Vulnerable and Involuntary Stakeholders  
in Insolvency and Restructuring  
Jennifer L.L. Gant 

17:00–18:00 The Gabriel Moss Memorial Lecture  

Cross Border Recognition of Corporate Restructuring Arrangements:  
Reflections on the Preventive Restructuring Directive 2019/1023,  
National Restructuring Frameworks and the EIR Recast 2015/848  
Irene Lynch Fannon  

18:30–19:30 Welcome Reception Executive Lounge 

19.30–late Academic Dinner Sussex 1 
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THURSDAY 3 MARCH 2022 

08.30–09.00 Retrieval Registration / Morning Coffee          Pre Function Area 

09.00–10.30 Session Three – “Design Issues in Restructuring and Insolvency Law”   Ulster & Munster Suites  

Chair: Luigi Lai 

Sustainable Liquidation: Pluralism of Interests in Insolvency Proceedings  
Jessie Pool  

Preventive Restructuring Frameworks and the Separate Domain of  
Cross-Border Restructuring Law  
Ioannis Bazinas 

Harmonizing Restructuring Frameworks: Top-Down, Bottom-Up, or Both?   
David Ehmke and Eugenio Vaccari  

10.30–11.00 Coffee break          Pre Function Area 

11.00–12.30 Session Four – “Cross-Border and EU Law Topics” 

Chair: Francisco Garcimartin 

Preferential Treatment of State Aid Recovery Claims in Insolvency Proceedings  
and Preventive Restructuring Frameworks   
Walter Nijnens   

Recognition of UK Schemes of Arrangement and Restructuring Plans in the Continent:  
Two Examples Involving Switzerland 
Rodrigo Rodriguez  

A New Cross-Border Framework for Restructuring Plan Proceedings 
Stephan Madaus  

12.30–13.30 Lunch Sussex 2 

13.30–15.00 Session Five – “More Topics in Corporate Restructurings and Insolvencies” 

Chair: Gert-Jan Boon 

Insolvency Law: Quo Vadis? About the Regulatory Protection of Non-Controlling  
Unsecured Creditors prior to and during Insolvency Procedures  
Dennis Cardinaels     

Relativism and Determination in the Restructuring Frameworks –  
New and Interim Financing 
Flavius Motu, Andreea Deli-Diaconescu  

Valuation of Crypto-Assets in Insolvency Proceedings: An EU Perspective   
Theodora Kostoula   

15:00–15:15 Coffee break          Pre Function Area 

15:15–16:15 The Edwin Coe Practitioners Forum  

Chair: Tomáš Richter 

The Harmonization of Transactions Avoidance Law in the EU  
Reinhard Bork, Michael Veder, Francisco Garcimartin and Christina Fitzgerald 

16:15–16:30 Closing Address 

Tomáš Richter 
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SPEAKER CVs

Ioannis Bazinas 

Organisation: University College London (UCL) 

Position: PhD Candidate/Associate 
Lecturer (Teaching)   

Address: 17 Great Cumberland Place, Flat 1 
W1H7AS, London, England

Experience 

• 2019- Present: PhD Candidate/ University 
College London 

o Thesis: Cross-border restructurings and the 
recognition of foreign judgments 

o Tutorial teaching in the module “Conflict of 
Laws” and course tutor in the Private 
International Law component of the Notarial 
Practice Course 

• 2016-Present: Associate/ Bazinas Law Firm/ 
Athens, Greece  

o Legal practice focused on the areas of 
insolvency, international litigation and 
commercial contracts.  

• 2014-2016: Short Term Consultant (STC) 
International Finance Corporation/World Bank/ 
Istanbul,Turkey and Washington, DC 

o Part of the Finance & Markets Global 
Practice providing technical assistance in 
advisory projects on insolvency law and the 
regulation of insolvency practitioners. 

Publications of Interest 

• ‘The Legal Framework for Non-Performing 
Loans in Greece’, with Yiannis Sakkas, 
Eurofenix, Spring 2016 

• ‘Greek debt deal: Breakthrough or Ball and 
Chain?’, with Yiannis Sakkas, Eurofenix, Summer 
2018
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Gert-Jan Boon 

Organisation: Leiden University 

Position: Researcher/Lecturer   

Address: University of Leiden, Leiden Law 
School, Steenschuur 25 
2311 ES Leiden 

Tel: +31 (0)71 527 7939 

Email: j.m.g.j.boon@law.leidenuniv.nl

Experience 

Gert-Jan Boon LL.M MSc is a researcher and 
lecturer at the departments of Corporate Law and 
Business Studies at the Leiden Law School. Before, 
he has finished masters in Marketing (Free 
University Amsterdam) and in Corporate Law 
(University of Leiden). He conducts research in the 
field of turnaround, rescue and insolvency of 
financially distressed businesses. Gert-Jan has 
been involved in several international research 
projects, including the project of the European 
Law Institute on rescue of business in insolvency 
law. His PhD research comprises a study of the 
Debtor in Possession.   

Gert-Jan is the chair of the Younger Academics 
Network of Insolvency Law (YANIL) of INSOL 
Europe. 

Publications of Interest 

• David C. Ehmke, Jennifer L.L. Gant, Gert-Jan 
Boon, Line Langkjaer & Emilie Ghio, ‘The EU 
Preventive Restructuring Framework: a hole in 
one?’, International Insolvency Review, 2019, 
28(2), p. 1-26. 

• Gert-Jan Boon & Stephan Madaus, ‘Toward a 
European Business Rescue Culture’, in: Jan 
Adriaanse & Jean-Piere van der Rest (eds.), 
Turnaround Management and Bankruptcy: A 
Research Companion (Routledge Advances in 
Management and Business Studies), Routledge, 
2017, p. 238-258.
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Reinhard Bork 

Organisation: University of Hamburg/ 
Radboud University Nijmegen 

Position: Chair for Civil and General 
Procedural Law   

Address: Rothenbaumchaussee 33, 20148 
Hamburg, Germany 

Email: bork@uni-hamburg.de

Experience 

Professor of Law at University of Bonn in 1989. 
Since 1990 Professor of Law at University of 
Hamburg, where he holds a chair for Civil and 
General Procedural Law. Robert S. Campbell 
Visiting Fellow at Magdalen College Oxford 
2010/2011 and 2015/2016. Professor for 
International  Insolvency Law, Radboud University 
Nijmegen 2019-2022. Senior Research Fellow, 
Commercial Law Centre, Harris Manchester 
College, Oxford/UK 2020-2023. Also served as a 
judge at the Upper State Court (Court of Appeal) 
in Hamburg. He has been invited for talks and as 
Visiting Professor to various universities worldwide, 
among others National Taiwan University Taipei, 
Oxford University, Pontificia Universidad Católica 
de Valparaiso, Tsinghua University Beijing, and has 
published extensively on Civil, Civil Procedural, 
Insolvency, and Commercial Law. He has broad 
experience as an arbitrator in national and 
international cases since 1994. 

Publications of Interest 

Rescuing Companies in England and Germany, 
Oxford University Press 2012; Principles of Cross-
Border Insolvency Law, Intersentia, 2017; Corporate 
Insolvency Law, Intersentia, 2020; Einführung in 
das Insolvenzrecht (Introduction to Insolvency 
Law), MohrSiebeck, 10th ed. 2021 (translated into 
Chinese and Korean); European Cross-border 
Insolvency Law, Oxford University Press, 2nd ed. 
2022 – together with Renato Mangano.

Dennis Cardinaels 

Organisation: University of Leeds 

Position: Doctor of Law   

Address: Avenue Van Overbeke 212, 
letterbox 85, 1083 Brussels 
(Ganshoren), Belgium 

Tel: +32 492 57 93 01 

Email: cardinaelsdennis@gmail.com

Experience 

2021-..: Cadanz Law Firm: Attorney-At-Law  

2020-..: University of Lincoln: Lecturer (2020-
2021); Online Learning; Facilitator (Associate 
Lecturer) (2021-ongoing) 

2018-2020: University of Leeds: Module Assistant 
(Contract Law and Company Law) 

2017-2021: University of Leeds: PhD Corporate 
Insolvency Law 

2016-2017: Monard Law: Attorney-at-law 

Publications of Interest 

• D. Cardinaels, “Differentiation between groups of 
unsecured creditors: a solution to reduce 
vulnerability?” [2019] 3 Insolvency Intelligence 
116-122  

• F. De Leo, R. Verheyden and D. Cardinaels, “De 
hernieuwde remuneratieregeling van curatoren” 
[2018] 372 De Juristenkrant 6  

• F. De Leo and D. Cardinaels, “Remuneratie 
curator. Het bureau voor rechtsbijstand is geen 
insolventieverzekeraar, maar wie dan wel?” 
[2017] 367 NJW 566 

• D. Cardinaels, ‘PhD Thesis: Companies’ and 
creditors’ distress: how to untie the Gordian knot 
in the non-controlling unsecured creditors’ 
interests?’ 295p. forthcoming on 
https://etheses.whiterose.ac.uk/ 
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Ana Filipa Conceição 

Organisation: Centre for Social Studies – 
University of Coimbra; 
Polytechnic of Leiria 

Position: Assistant Professor   

Address: Morro do Lena, Alto do Vieiro, 
Apartado 4163, 2411-901 Leiria – 
Portugal 

Email: ana.conceicao@ipleiria.pt

Experience 

Assistant Professor at the Polytechnic of Leiria 
since 2005, teaching Insolvency Law, Business 
Law, and Tax Law. Visiting investigator at the 
Centre for Social Studies – University of Coimbra, 
since 2019. Board member at APDIR – Associação 
Portuguesa do Direito da Insolvência e 
Recuperação, since 2021. Instructor at training 
courses for IP’s and business restructuring 
mediators, since 2019. Phd in Insolvency Law – 
Salamanca University, since 2012. 
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Andreea Deli-Diaconescu 

Organisation: Romanian National Institute for 
Training Insolvency Practitioners  

Position: Member of the Board   

Address: 23 Vulturilor Street, 4 Floor,  
3 District, Bucharest 

Email: andreea.deli@das-law.ro

Experience 

• PhD, West University from Timisoara, Faculty of 
Law, December 2018, qualification ”Magna Cum 
Laude”; 

• Member of the Bucharest Bar since 2000;  

• Member of the Romanian National Association of 
Insolvency Practitioners since 2005, Scientific 
Consultant for Phoenix, National Insolvency 
Publication;  

Publications of Interest 

• Co-Author of “INSOL - World Bank Group Global 
Guide: Measures Adopted to Support Businesses 
Through the COVID-19 Crisis”, Romanian Chapter, 
2021 and currently of undergoing project ”INSOL 
International Publication "MSME’s – Practical 
Challenges and Risk Mitigation Post Covid-19", 
2022, Romanian Chapter;  

• Author of the book ”Problems of Compatibility 
between Insolvency Law and Civil Procedure 
Code”, under coordination of Judge Nicoleta 
Tandareanu and Judge Florin Motiu, Universul 
Juridic, Bucharest, 2019; 

• Co-Author and Co-Coordinator of Practical 
Manual of Insolvency, published by National 
Institute for Training Insolvency Practitioners, 
2014; 

• Co-Author of the book ”Practical Treatise of 
Insolvency”, Hamangiu, under coordination of 
Prof. Radu Bufan, Bucharest, 2014
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David Ehmke 

Organisation: GT Restructuring  

Position: Associate   

Address: Budapester Straße 35,  
10787 Berlin 

Tel: +49 30700171520 

Email: david.ehmke 
@gtrestructuring.com

Experience 

David C. Ehmke is an associate in the 
Restructuring and Insolvency Group of GT 
Restructuring at Greenberg Traurig in Germany. He 
focuses his practice on insolvency law, insolvency 
administration, restructuring, and contractual 
workouts outside of formal insolvency 
proceedings.  

A strong focus of his interdisciplinary studies and 
work is on international restructurings and 
insolvencies. He has spent several years of studies 
and research in the area of law and 
finance/economics at Humboldt-University of 
Berlin, University of Oxford, University of 
Pennsylvania, and Columbia University. David 
regularly publishes articles on insolvency and 
restructuring from a legal and economic 
perspective. 

Publications of Interest 

• E. Ghio, G.-J. Boon, D. Ehmke, J. Gant, L. 
Langkjaer, and E. Vaccari, ‘Harmonising 
insolvency law in the EU: New thoughts on old 
ideas in the wake of the COVID-19 pandemic’ 
(2021) International Insolvency Review 429. 

• B. de Bruyn, D. Ehmke, ‘StaRUG&InsO: 
Sanierungswerkzeuge des Restrukturierungs- 
und Insolvenzverfahrens’ (2021) Neue Zeitschrift 
fu ̈r Gesellschaftsrecht (NZG) 661. 

• D. Ehmke, J. Gant, G.-J. Boon, L. Langkjaer, E. 
Ghio, ‘The European Union preventive 
restructuring framework’ (2019) 28 (2) 
International Insolvency Review 1. 

Christina Fitzgerald 

Organisation: Edwin Coe LLP 

Position: Partner | Restructuring & 
Insolvency, Vice President of R3 

Address: 2 Stone Buildings, Lincoln’s Inn 
London, WC2A 3TH  

Email: christina.fitzgerald 
@edwincoe.com 

Experience 

Christina joined Edwin Coe’s top ranked 
Restructuring & Insolvency team in February 2021 
and deals with all aspects of contentious and non-
contentious corporate and personal insolvency. 

She is a Licensed Insolvency Practitioner and 
advises insolvency practitioners, accountants, 
banks, asset based lenders and other commercial 
organisations. Christina has particular expertise in 
advising troubled professional practices and 
distressed charities, not for profit organisations 
and corporate simplification.  She also acts for 
clients in a wide variety of disputes including 
corporate, shareholder and partnership litigation, 
complex contractual disputes and professional 
negligence. 

Publications of Interest 

• Bankruptcy Orders made by the Insolvency 
Service Adjudicator’s Office (ISAO). How do we 
make a Court application? - 
https://www.edwincoe.com/blogs/main/bankrup
tcy-orders-made-by-the-insolvency-service-
adjudicators-office-isao-how-do-we-make-a-
court-application/  

• Top Tip: Concurrent service of Statutory 
Demands and Schedule 10 Notices - 
https://www.edwincoe.com/blogs/main/top-tip-
concurrent-service-of-statutory-demands-and-
schedule-10-notices/
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Catarina Frade 

Organisation: Faculty of Economics and Centre 
for Social Studies – University of 
Coimbra 

Position: Assistant Professor   

Address: Colégio de S. Jerónimo Largo D. 
Dinis - Apartado 3087 3000-995 
Coimbra, Portugal  

Email: cfrade@fe.uc.pt 

Experience 

• Degree in Law and a Master and PhD in 
Economics from the University of Coimbra. 

• Full researcher of the Centre for Social Studies 
and Professor of Law in the Faculty of 
Economics of the University of Coimbra. 

• Coordinator/researcher of several international 
and national research projects related to 
corporate and consumers’ insolvency, including 
project ACURIA - Assessing Courts' Undertaking 
of Restructuring and Insolvency Actions: best 
practices, blockages and ways of improvement”, 
funded by DG-Just (january 2017 - 30 April 
2019). 

• Member of several research networks, including 
CERIL, ECDN and the Portuguese Association of 
Political Economy.  

Publications of Interest 

• Frade, C., Fernando, P. and Conceição (2020), A. 
The Performance of the Courts in the Digital Era: 
the case of insolvency and restructuring 
proceedings, International Insolvency Review, 
29(3), 346-349  

• van Dijck, Gijs et al. (2020), Insolvency Judges 
Meet Strategic Behavior: A Comparative 
Empirical Study, Maastricht Journal of European 
and Comparative Law, 27(2), 158-177, 2020  

• Frade, C., Jesus, R. (2020), NINA/LILA Debtors 
under the Portuguese Insolvency Act: A Hidden 
Problem in Plain Sight?, International Insolvency 
Review, 29(1), 77-94, 2020 DOI: 10.1002/iir.1360  
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Jennifer L. L. Gant 

Organisation: University of Derby School of Law 

Position: Lecturer in Law   

Address: 3 Cornmill Close, Calver,  
Hope Valley, S32 3XZ 
United Kingdom 

Email: jenniferl.l.gant@gmail.com

Experience 

Jennifer is currently a lecturer in law at the 
University of Derby School of law. In 2021 she 
completed a postdoctoral project at University 
College Cork exploring Judicial Co-Operation 
supporting Economic Recovery in Europe 
(JCOERE) funded by the EU Justice Programme. 
The project identified obstacles to judicial co-
operation presented by the implementation of the 
preventive restructuring directive. A monograph 
entitled Corporate Recovery in an Integrated 
Europe based on the findings of the JCOERE 
Project will be published by Elgar in 2022.   

She has also recently been the European 
rapporteur for a project consisting of building an 
insolvency index measuring the attractiveness of 
insolvency laws around the world conducted by 
the Singapore Global Restructuring Initiative within 
the Centre of Commercial Law in Asia at Singapore 
Management University.  

Her research interests include insolvency and 
corporate rescue, social policy, employment and 
labour law, legal history, legal theory and 
jurisprudence, and contract and commercial law 
and her current research trajectory is based 
around the concept of vulnerability theory and 
resilience of stakeholders and institutions in the 
context of insolvency and restructuring. Her most 
recent publication deals with these matters in a 
Guest Editorial published in the International 
Insolvency Review in January 2022: “Optimising 
Fairness in Insolvency and Restructuring: a 
Spotlight on Vulnerable Stakeholders.” 
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Francisco Garcimartin 

Organisation: Linklaters 

Position: Consultant   

Address: C/Almagro 40 
28010 Madrid, Spain 

Tel: +34 91 399 6051 

Email: francisco.garcimartin 
@linklaters.com

Experience 

Francisco is a Chair Professor of Private 
International Law at Universidad Autónoma de 
Madrid. He graduated in Law at the Universidad 
Autónoma de Madrid (1987) and earned his Ph. D 
in Law at the aforementioned University (1991). His 
main fields of expertise are focused on 
International transactions, cross-border company 
law, cross-border insolvency, as well as 
international litigation. 

Publications of Interest 

Francisco has published in most of the leading Law 
Journals on different aspects of Private 
International Law and cross-border transactions 
and he is co-authored with professor Virgós of The 
European Insolvency Regulation: Law and Practice, 
The Hague, Kluwer, 2004.  

He is also the author of the course “Cross-Border 
Listed Companies”, published in the Recueil de 
cours of the Hague Academy, vol. 328 (2007).  

Other Information 

Francisco has represented the Spanish 
government as national expert in different 
international organizations, such as UNIDROIT, 
UNCITRAL, The Hague Conference or the Counsel 
of the European Union and he is a member of 
bankruptcy  expert group of the European Union 
Commission.

José Carlos González Vázquez 

Organisation: Complutense University of Madrid 

Position: Commercial Law Professor   

Address: Facultad de Derecho (Law 
School) 
Ciudad Universitaria, s/n 
28040-Madrid 

Email: jcgv@der.ucm.es

Experience 

Degree in Law from the University of Granada 
(Extraordinary Award), Phd in Law from the 
University of Bologna (Avv. Doménico Belvederi 
Award), Expert lawyer in corporate governance, 
M&A, Banking & Finance Law, Restructuring and 
Insolvency Law for more than 20 years. 
Bankruptcy administrator. Partner in CECA 
MAGÁN ABOGADOS. Head of the Restructuring 
and Insolvency Department. Best Lawyers 2022 in 
Banking & Finance, M & A / Corporate Law and 
Corporate Governance. 

Publications of Interest 

• “Las acciones de reintegración”, AA.VV., Tratado 
Práctico del Derecho Concursal y su Reforma, 
dir. por F. Martínez Sanz y coord. por A. Puetz, 
Ed. Tecnos, Madrid, 2012, pp. 588-651. 

• “Comentario a los arts. 148 a 153” en AA.VV., 
Comentario a la Ley Concursal, dir. por J. Pulgar, 
Ed. La Ley Wolters Kluwer, Madrid, 2016, pp. 
1.605-1.722. 

• “La prima applicazione della procedura di 
risoluzione bancaria del SRM: dubbi e valutazioni 
(provvisorie) alla luce del caso “Banco Popular”, 
Innovazione e Diritto, Rivista di Diritto Tributario 
e dell’Economia, 2017, nº 6, p. 102-144. 

• “Luces y sombras del modelo europeo de 
resolución bancaria”, en AA.VV., Regulación 
bancaria y actividad financiera, dir. por J.C. 
González Vázquez y J.L. Colino, Ed. Wolters 
Kluwer, Las Rozas (Madrid), 2020, pp. 303-374.

ACADEMIC CONFERENCE 2022 • DUBLIN 17

ACADEMIC 
FORUM 
INSOL Europe



SPEAKER CVs

Line Langkjær 

Organisation: Aarhus University 

Position: Associate Professor   

Address: Bartholins Allé 16,  
8000 Aarhus C, Denmark  

Email: linehl@law.au.dk

Experience 

Practice:  

• 2008-2015: Attorney at Lett Law Firm (now DLA 
Piper, Denmark) specialising in insolvency law. 
Submitted to the Danish Bar Association in 2012 

Academic: 

• 2021-: Associate Professor in Insolvency Law and 
Procedural Law 

• 2018-2021: Assistant Professor in Insolvency Law 
and Procedural Law 

• 2015-2018: Ph.D fellow at Aarhus University 

Other: 

• 2018-: Advising and representing Denmark at 
UNCITRALs working group V (insolvency) 

Other Information 

• Member of III’s next gen program, class of 2020 

• Board Member, Insol Europe Academic Forum 

• Board Member, YANIL 

Fernanda Jesus 

Organisation: Centre for Social Studies, 
University of Coimbra 

Position: Junior researcher   

Address: Centre for Social Studies 
Colégio de S. Jerónimo 
Apartado 3087 
3000-995 Coimbra, Portugal 

Email: fcostajesus@ces.uc.pt

Experience 

• Since 2011: Junior researcher at the Centre for 
Social Studies, University of Coimbra. Research 
team member in several projects concerning 
personal finances and indebtedness. Recently 
added to Observatory of Justice team and 
currently research fellow in QUALIS project - 
Quality of Justice in Portugal! Impact of working 
conditions in the performance of judicial 
professions. 

• Phd Student in Social Psychology, developing a 
thesis in credit decision making. 

• 2008: Master in Educational Psychology. Faculty 
of Psychology and Educational Sciences, 
University of Coimbra. 

• 2006: Degree on Psychology, area of pre-
specialization of Social Psychology. Faculty of 
Psychology and Educational Sciences, University 
of Coimbra. 

Publications of Interest 

• Jesus, F., & Oliveira, J. M. (2013). Perceived effort 
of credit repayment over time. In C. Speelman 
(Ed.), Enhancing human performance (pp. 106-
130). Newcastle upon Tyne, UK: Cambridge 
Scholars Publishing. 

• Lopes, C., Frade, C., & Jesus, F. (2011). The 
ultimate victims of the economic crisis: a portrait 
of Portuguese overburden families. In W. Backert, 
S. Block-Lieb, & J. Niemi (Eds.), Contemporary 
issues in consumer bankruptcy (pp. 147-161). 
Frankfurt am Main: Peter Lang Publishing. 
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Theodora Kostoula 

Organisation: European University Institute 

Position: Ph.D. Reseacher   

Address: Via Bolognese 156, 
Villa Salviati 
50139 Florence, Italy 

Email: theodora.kostoula@eui.eu 

Experience 

Theodora Kostoula is a Ph.D. Researcher at the 
Law Department of the European University 
Institute (EUI) with a project on the crossroads of 
distributed ledger technology and EU insolvency 
rules. She is actively involved in the Digital Assets 
& Private Law legislative project of UNIDROIT, 
currently as an invited expert and previously as a 
Sir Roy Goode Scholar, conducting research in the 
field of Information technology, digital assets, 
security rights, and insolvency. Theodora is 
Teaching Associate in the FinTech course at the 
Florence School of Banking and Finance (Robert 
Schuman Centre), and a coordinator of the 
Finance, Innovation and Regulation Working Group 
(EUI). She holds an LL.M in Comparative, European 
and International Laws (EUI), an LL.M in 
Transnational and European Commercial law 
(International Hellenic University, Thessaloniki, 
Greece) and a Degree in Law (Aristotle University 
of Thessaloniki). Since 2018 she is a qualified 
lawyer in Greece with professional experience in 
the legal industry. Her main expertise includes 
private and commercial law, focusing on company 
and insolvency law, property law and civil 
procedure, as well as distributed ledger technology 
and regulation. 

Publications of Interest 

• Cross-Border Insolvency of Groups of 
Companies Under the Regulation (EU) 2015/848' 
(2019) 16(3) European Company Law, 74–82 - 
Kluwer Law International 
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Luigi Lai 

Organisation: National Information Processing 
Institute, Warsaw, Poland 

Position: Research fellow   

Address: al. Niepodległości 188 b - 00-608 
Warsaw Poland  

Tel: +48 607 065 233 

Email: luigi.lai@opi.org.pl

Experience 

Luigi read Law at Warsaw, Sevilla and Cagliari 
universities, qualifying as an avvocato in 2009. 

He focuses on legal aspects of innovation and new 
technologies, including in particular, the protection 
of technology companies in a state of financial 
distress. Luigi also regularly holds lectures at the 
Warsaw School of Economics on the latter topic. 

Publications of Interest 

• Luigi. Lai, Marek Świerczyński (eds.) Legal and 
Technical Aspects of Artificial Intelligence, 
Warsaw 2021. 

• Luigi. Lai, Marek Świerczyński (eds.) Prawo 
sztucznej inteligencji, Warszawa 2020. 

Other Information 

• Admitted to the Bar in Italy, Spain, and Poland. 

• President of the International Lawyers Group at 
the Warsaw Law Bar (www.ora.waw.pl). 

• Member of the International Commission at the 
Supreme Bar Council of Poland. 
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Stephan Madaus 

Organisation: Martin Luther University Halle-
Wittenberg (Germany) 

Position: Law Professor   

Address: Department of Law, 
Universitätsring 2, 06108 Halle 
(Saale), Germany 

Email: stephan.madaus@jura.uni-halle.de

Experience 

Prof. Dr. Stephan Madaus has held his chair at the 
Martin Luther University Halle-Wittenberg since 
April 2014, where he was the head of the Law 
School from 2016 to 2018. He teaches property law 
(including secured transactions), insolvency and 
civil procedure law, as well as contract and tort law. 
Prof. Madaus is currently a board member of the 
International Insolvency Institute and a Founding 
Member of the Conference of European 
Restructuring and Insolvency Law (CERIL). He has 
been appointed to the European Commission’s 
Expert Group on Restructuring and Insolvency. 

His research interests are in dealing with debt 
burdens and consequently focus on insolvency and 
restructuring law, with a special focus on the 
comparative analysis of relevant regulatory 
approaches in jurisdictions worldwide as well as in 
the soft law of international organizations. 
Together with Prof. Bob Wessels, he headed the 
"European Law Institute's Project on Rescue of 
Business in Insolvency Law" from 2013 to 2017 
(OUP 2020). He was a member of the research 
team that evaluated the 2012 insolvency law 
reform (“ESUG") for the German Ministry of Justice 
in 2017/2018. As a member of an international 
research team, he helped to develop the "Modular 
Approach for MSME Insolvencies" (OUP 2018). 
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Irene LYNCH FANNON 

Organisation: Matheson 

Position: Head Of Knowledge Management   

Email: i.lynchfannon@ucc.ie

Experience 

Irene Lynch Fannon graduated with a BCL from 
University College Dublin in 1982. She went on to 
qualify as a Solicitor in 1985 with The Incorporated 
Law Society of Ireland. Following this she read for 
the BCL at Oxford. She was awarded a Senior 
Scholarship by Somerville College. Finally, she 
obtained her doctorate from the University of 
Virginia, Charlottesville, USA (Doctor of Juridical 
Science, 1999).  

She is Chair of the Insolvency Committee of the 
Irish Company Law Reform Group and has held 
that position since 2020. www.clrg.org 

She is a member of the European Commission 
Expert Committee on Insolvency and 
Restructuring Law. 

Professor Lynch Fannon maintains an interest in 
comparative EU-US corporate law theory and 
stakeholder effects. Publications in this area 
include Working Within Two Kinds of Capitalism 
(Hart Publications, Oxford and Portland Oregon, 
2003) and various book chapters on this subject.  

During her 30 year career at University College 
Cork Irene served as Head of the Department of 
Law at UCC, Dean of the Faculty of Law and finally 
as the Head of the College of Business and Law, a 
senior management position at the university. She 
has held Visiting Academic positions in a number 
of universities, most recently at the Oxford Law 
Faculty, in 2014 whilst on research leave.  

In 2021 she joined Matheson law firm as Head of 
Knowledge Management. www.matheson.com 
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Flavius Motu 

Organisation: The Specialized Court of Cluj, 
Romania 

Position: Judge   

Address: Cluj-Napoca, str. Predeal, no. 30A, 
ap. 9, 400073, Romania 

Tel: +40 742 02 55 79 

Email: flavius.motu@just.ro 

Experience 

• Junior judge: 01/08/2003 – 10/04/2004 

• Appointment as a judge: 10/04/2004 

• Court or First Instance of Gherla: 2003 – 2006 

• Court of First Instance of Cluj: 2006 – 2007 

• Specialized Court of Cluj: 2007 – 

Publications of Interest 

• Articles on various insolvency legal topics 
published in: Pandectele romane, Revista romana 
de dreptul afacerilor, PHOENIX – Revista de 
insolventa 

• (Co-author to) “Practical Treatise on Insolvency”, 
Hamangiu Publishing House, 2014 

• “The actions to set aside fraudulent 
conveyances”, Universul Juridic Publishing 
House, 2015 

• “The Impact of the Second Chance Approach on 
the Secured Creditors' Rights in Cross Border 
Insolvencies”, Party Autonomy and Third-Party 
Protection in Insolvency Law - Papers from the 
INSOL Europe Academic Forum Annual 
Conference, 2018 

• (Co-author to) “Trade Credit vs. New / Interim 
Financing in the Context of the Preventive 
Restructuring”, INSOL Europe Academic Forum 
Annual Conference, Copenhagen, 2019

Walter Nijnens 

Organisation: Fulda University of Applied 
Sciences and Martin-Luther-
University Halle-Wittenberg 

Position: Doctoral Candidate / Lecturer   

Address: Leipziger Str. 139, App. 102, 36037 
Fulda, Germany 

Email: walter.nijnens@w.hs-fulda.de 

Experience 

• 2017 – LL.B. Dutch Law – Maastricht University 
(NL) 

• 2018 – LL.M. European Law – Radboud University 
(NL) 

• 2018 – LL.M. Corporate and Insolvency Law – 
Nottingham Trent University (UK) 

• Since 2019: Doctoral Candidate Fulda University 
of Applied Sciences and Martin-Luther-University 
Halle-Wittenberg (DE), researching cooperation 
and communication obligations in European 
insolvency law 

• Since March 2022: Lecturer – Fulda University of 
Applied Sciences (DE) 

Publications of Interest 

• Walter Nijnens, ‘Corporate Rescue Transplants 
and Religious Influences in Developing Countries’ 
(2018) 24 Comparative Law Review 207 

• Dominik Skauradszun and Walter Nijnens, 
‘Brussels Ia or EIR Recast? The Allocation of 
Preventive Restructuring Frameworks’ (2019) 16 
International Corporate Rescue 193 

• Dominik Skauradszun and Walter Nijnens, ‘The 
Toolbox for Cross-Border Restructurings post-
Brexit – Why, What & Where?’ (2019) 7 
Nottingham Insolvency and Business Law 
eJournal 1
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Jessie Pool 

Organisation: Leiden University 

Position: PhD Fellow Company and 
Insolvency Law   

Address: Steenschuur 25 | 2311 ES Leiden, 
The Netherlands 

Email: j.m.w.pool@law.leidenuniv.nl

Experience 

Jessie Pool is a Ph.D.-Fellow (researcher and 
lecturer) at the company law department of 
Leiden University. Jessie is currently writing her 
PhD thesis on enforcement of directors’ duties by 
the insolvency practitioner. Her innovative research 
is practice based and the use of both qualitative 
and quantitative empirical research methods 
allows her to compare law in the books with law in 
action. In addition, she is currently conducting a 
research assignment at the insolvency department 
of the Midden-Nederland District Court. 

Jessie is an active member of various academic 
and professional associations for insolvency and 
restructuring experts (INSOL International, INSOL 
Europe and a member of Class X of the Insolvency 
Institute Institute's 'NextGen Leadership Program' 
(New York City, October 2021).  

Jessie obtained her double bachelor’s degree in 
Dutch Law and Economics & Business Economics 
at the Erasmus University Rotterdam in 2016. In 
2018, she obtained her master’s degree in 
company law (cum laude) at Leiden University. Her 
thesis on guarantees for unsecured creditors in a 
pre-pack insolvency was assessed with an 8,5/10. 
During her study, she followed several internships 
at international law firms in the finance & 
restructuring/insolvency practices where she 
worked on international insolvency and 
restructuring cases with some of the most 
influential lawyers in the Dutch insolvency practice. 

Sarah Pople 

Organisation: Fidal – Brittany Regional Direction  

Position: Regional and International 
Restructuring Advisor   

Address: 2 rue de la Mabilais, CS 24227 
35042 Rennes Cedex, France 

Tel: (+33)(0)2 99 33 88 88  

Email: sarah.pople@fidal.com

Experience 

• Since June 2019 - Regional and International 
Restructuring Referent, Fidal (Brittany Office) 

• 08/2016 – 06/2019 - Associate, AJIRE 
(Insolvency practitioner’s Office) 

• 09/2015-05/2016 - Work placement in Associate 
Rôle, SCP MAURAS JOUIN – Mandataires 
judiciaires (Insolvency Practitioner’s Office) 

Other Information 

• 2020-2021 - Foundation certificate in cross 
border insolvency - INSOL INTERNATIONAL 

• 2016 – Research Master Degree in Restructuring 
and Business Distress – Panthéon Sorbonne Paris 
1 University – under the la co-direction of 
Professor François-Xavier LUCAS and Maître 
Marc SENECHAL, Mandataire Judiciaire – 
Practical Case under the direction of Maître 
Hélène BOURBOULOUX, Administrateur 
Judiciaire – Research Dissertation : Preventive 
restructuring frameworks in French, English and 
American Law  

• 2015 - Master Degree – Business Law – Nantes 
University  

• 2014 – Law Degree – French-British 
specialisation – Nantes University 
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Tomáš Richter 

Organisation: JŠK, advokátní kancelář, s.r.o. 
Prague / Institute of Economic 
Studies, Charles University, 
Prague 

Position: Advokát / Associate Professor   

Address: JŠK, Ovocný trh 12, 110 00 Praha 1, 
Czech Republic 

Email: tomas.richter@jsk.cz 

Experience 

• Qualified to practice as Czech advokát since 
1998; university lecturer since 2001/2002  

Publications of Interest 

Most recently, the commentary on Articles 6, 7 and 
several other provisions of the European 
Restructuring Directive in Paulus/Dammann (eds), 
European Preventive Restructuring, Article-by-
Article Commentary, Beck, Hart, Nomos, 2021 

For a full list of publications, see: 
https://ies.fsv.cuni.cz/sci/publication/user/id/73/la
ng/en  

Other Information 

• Chair of the INSOL Europe Academic Forum, 
Member of the Board of Directors, International 
Insolvency Institute 

Rodrigo Rodriguez 

Organisation: University of Lucerne 
(Switzerland) 

Position: Tenured Professor   

Address: Frohburg 3, 6002 Luzern 
(Schweiz) 

Email: Rodrigo.rodriguez@unilu.ch 

Experience 

Rodrigo Rodriguez completed university, PhD and 
bar exam in Switzerland. He practised in several 
law firms in Zurich. Since 2014 he is the head of the 
Swiss federal supervisory authority on debt 
collection and insolvency in Bern. Since 2017 he is 
tenured Professor of Civil Procedure Law, 
specialising in Debt Collection and Bankruptcy, at 
the University of Lucerne. 

Publications of Interest 

• Recognition of a UK Solvent Scheme of 
Arrangement in Switzerland and under the 
Lugano Conventions, IPRax 40/4 (2020), p. 372-
378 (with Patrik Gubler). 

Further Publications see 
https://www.unilu.ch/en/faculties/faculty-of-
law/professorships/rodriguez-rodrigo/staff/prof-
dr-rodrigo-rodriguez/#tab=c57210 

Other Information 

• Rodrigo Rodriguez represents Switzerland at the 
UNCITRAL Working Group V (Insolvency) since 
2007
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Eugenio Vaccari  

Organisation: Royal Holloway, University of 
London 

Position: Lecturer in Law   

Address: School of Law and Social 
Sciences, Royal Holloway, 
University of London, Egham Hill, 
Egham, Surrey, TW20 0EX (UK) 

Email: eugenio.vaccari@rhul.ac.uk

Experience 

• 01/2021 – ongoing: Lecturer in Law at Royal 
Holloway, University of London; 

• 09/2018 – 12/2020: Lecturer in Law at the 
University of Essex 

• 09/2015 – 09/2018: PhD candidate and GTA at 
City, University of London 

Publications of Interest 

• E Vaccari and E Ghio, Corporate Insolvency Law: 
A Primer (EE Publishing, 2022); 

• E Vaccari and T Van Ho, ‘Insolvency Law through 
the Lens of Human Rights Theories’, in E Ghio J 
Gant and J Wood (eds), Rethinking Insolvency 
Law Theories (EE Publishing 2022); 

• E Vaccari, ‘WHOA, Brexit! Which future for 
London as Europe’s (largest) insolvency forum?’ 
(2022) 37(2) JIBLR 46  

• E Vaccari, ‘Conceptualising the Anti-Deprivation 
Principle Vis-à-Vis Freedom of Contract’ (2022) 
31(2) I.I.R. (awaiting publication)   

• E Ghio, GJ Boon, D Ehmke, JLL Gant, L Langkjaer 
and E Vaccari, ‘Harmonising insolvency law in the 
EU: New thoughts on old ideas in the wake of 
the COVID-19 pandemic’ (2021) 30(3) I.I.R. 427; 

• E Vaccari, ‘The New ‘Alert Procedure’ in Italy: 
Regarder au-delà du modèle français?’ (2021) 
30(1) I.I.R. 124

Gauthier Vandenbossche 

Organisation: Ghent University 

Position: PhD Researcher and Academic 
Assistant   

Address: Ghent University Department of 
Accounting, Corporate Finance 
and Taxation; Sint-Pietersplein 7; 
9000 Ghent; Belgium  

Email: gauthier.vandenbossche@UGent.be

Experience 

Gauthier Vandenbossche (1997) is a PhD candidate 
and academic assistant at the Faculty of Law and 
Criminology (Department of Interdisciplinary 
Study of Law, Private Law and Business Law and 
Financial Law Institute) and the Faculty of 
Economics and Business Administration 
(Department of Accounting, Corporate Finance 
and Taxation) at Ghent University. He joined the 
Financial Law Institute in October 2020. 

Publications of Interest 

Gauthier publishes within the field of insolvency 
law, business law and tax law. Bibliography: 
https://research.ugent.be/web/person/gauthier-
vandenbossche-0/publications/en 
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Michael VEDER 

Organisation: Radboud University Nijmegen 

Position: Professor of insolvency law   

Tel: +31 20 5709026 

Email: michael.veder@ru.nl

Experience 

Michael Veder is professor of insolvency law at the 
Radboud Business Law Institute, vice-dean of 
research of the Faculty of Law of Radboud 
University and adviser at the Amsterdam based law 
firm RESOR.  

Michael is admitted to the bar in the Netherlands. 
He specialises in (international) insolvency law and 
secured transactions. He holds a doctorate in law 
from Radboud University. He is a member of the 
European Commission Group of Experts on 
Restructuring and Insolvency Law and was a 
member of the European Commission Expert 
Group on cross-border insolvency.  

He chairs the Dutch Insolvency Law Commission 
(Commissie Insolventierecht) that advises the 
Dutch government and parliament on matters 
relating to insolvency and restructuring. He is fellow 
of the Dutch Insolvency Practitioners Association 
(Vereniging Insolventierecht Advocaten 
(INSOLAD)), member and former chair of the 
Netherlands Association of Comparative and 
International Insolvency Law, honorary member of 
INSOL Europe, for which he was a member of its 
Council and chair of its Academic Forum, and 
member of INSOL International, for which he is a 
member of its Academics’ Steering Committee.  

Michael regularly publishes, lectures and advises on 
(international and comparative aspects of) 
property law, secured transactions, insolvency and 
restructuring (and related disputes) and frequently 
speaks at conferences in the Netherlands and 
abroad. 
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More weight for 
secured/priority creditors 

(CPA)
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progressivity 

of debt heavy plans
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Force the hand of a 
minority of recalcitrant 

creditors 
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establishment of working group November 2018 !

questionnaire (28 pages, 122 questions) to members of working group March 2019 !

first conference (Amsterdam), discussing the questionnaire 9/10 May 2019 !

national reports (25 out of 28) 1 December 2019 !

second conference (Hamburg) 1-3 April 2020 -

draft proposal March 2020 !

third conference (Zoom) April 2021 !

proposal (final) to EC for internal use May 2021 !

impact assessments by national reporters 30 June 2021 !

publication of the book by Intersentia February 2022 !
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! All our deliberations are principle-based.
! We have therefore

- elaborated the principles supporting and shaping 
transactions avoidance law

- identified the topics to be addressed from a 
principle-based perspective

- weighed and balanced relevant principles to find 
adequate solutions for every single topic.
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! supporting principles

- best possible satisfaction of the creditors’ claims
- equal treatment of creditors
- collectivity
- fixation
- efficiency

! opposing principles
- protection of trust
- predictability (legal certainty)
- proportionality
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GJ$(&;"$8&0)H"/#:#+$:
! This is an academic rather than a political exercise.
! That is why we have elaborated a Model Law, not a 

draft Directive.
! We were not dealing with advantages or disadvantages 

of national laws…
! … but rather trying to find recommendable solutions 

in the field of transactions avoidance law.
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! The proposal is restricted to transactions avoidance law.
! We have not addressed each and every detail (as regulated in 

some national laws).
! Our proposal aims at a “minimum harmonisation”: what 

should (or should not) be challengeable in all Member States 
under the same conditions?
-> typical cases with relevance for the internal market
-> no objections against stricter national laws

GJ$(&;"$8&0)H"/#:#+$:
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C%&00"$?":
! getting involved with the methodological approach

(take the principles of transactions avoidance law as yardsticks)
! not discussing national laws

(take off your “national glasses”)
! focussing on the proposed Model Law

(don’t discuss each and every detail)
! but also reading the explanatory notes

(understand the reasons for our proposals)
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The implementation of the 2019/1023 
Directive into French law has helped French 
legal framework evolve in a direction that 
aims to rebalance debtor and creditor 
interests, whether it be during pre-
insolvency and preventive procedures, or 
judicial insolvency proceedings.  

French insolvency law provides particularly 
exemplary preventive legal framework. The 
implementation of the Directive has helped 
provide more efficiency for a debtor that 
uses these tools within the preventive 
procedures themselves, providing dissuasive 
measures for recalcitrant creditors. On the 
other hand, efficiency has gained ground by 
improving creditor security (in a legal and 
general sense of the term security) to allow 
any security given in the preventive 
proceedings to perdure if judicial 
proceedings follow, which was not the 
solution resulting from French Case law 
before implementation of the Directive.  

In the case of a consensus in preventive 
proceedings, but not a unanimous one, 
French law provided for Accelerated 
safeguard and Financial Accelerated 
safeguard proceedings. The latter 
introduced in 2014 was reserved for 
creditors of a financial nature. Both remained 
legal instruments that were sparsely used, as 
certain criteria (notably concerning turnover, 
totals of balance sheet or number of 
employees) conditioned the possibility to 
use these insolvency tools. However, they 
played an important role in persuading 
parties to find an agreement in the 
preventive framework, in order to avoid a 
public collective proceeding that would have 
for effect to impose a largely agreed 
protocol ensuring the survival of the debtor 
company.  

These tools have now merged into one, with 
the possibility for any company not hitting 
the criteria to ask to benefit from this 
procedure. In the redesign of the 
Accelerated safeguard procedure, this hybrid 
procedure has been remodelled to combine 
the best of preventive and judicial 
framework. However, in doing so and in 
order to check the boxes of the 
implementation of the EU Directive, the 
Accelerated safeguard procedure seems to 
have mutated into a perfect paradox. 
Previously regarded and used as a dissuasive 
tool for recalcitrant creditors to be subdued 
by collective proceedings to enforce the 
position of a majority, the procedure could 
now be used by creditors in a powerful 
position with regards to security or 
subordination agreements to force their 
conditions, and even possibly to expropriate 
shareholders. The collective nature of this 
procedure can even be called into question, 
as it would seem that the French legislator 
has opted to only include the creditors 
called to the preventive procedure in the 
subsequent Accelerated safeguard 
procedure.  

The directive has also helped creditors in 
French judicial insolvency proceedings gain 
terrain in both enforcing their rights and 
their say in the direction of insolvency 
proceedings, as well as ensuring quicker 
procedural delays and neutralizing 
unrealistic debt-heavy plans that were 
instrumentalized to ensure a debtor’s 
temporary survival at the cost of its 
creditors. 

These changes further incite Director’s to 
anticipate difficulties and use preventive 
framework in order to keep the upper hand 
on a debtor’s future.  

Implementation of the 2019/1023 Directive in French pre-insolvency and 
insolvency law: the debtor-creditor juggle 

Session One – Sarah Pople                                                              
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In the summer of 2021, the Czech Ministry of 
Justice presented its first draft of a bill 
implementing the EU Restructuring Directive 
2019/1023 into Czech law (the 
“Implementation Bill”). In January 2022, 
following a round of intra-governmental 
comments, the Ministry of Justice submitted 
the draft Implementation Bill to the cabinet.  

Rather than implementing the Directive into 
insolvency law proper, the Implementation 
Bill would take the form of a new stand-
alone act, entitled the Act on Preventive 
Restructuring.  

One of the Implementation Bill’s chief 
novelties is the approach it proposes to take 
towards the position of equity in preventive 
restructurings.  

Rather than adopting a strict absolute 
priority rule (which applies in reorganization 
in formal Czech insolvency proceedings 
under Act 182/2006), or attempting an 
experiment with so-called “relative priority”, 
the Implementation Bill proposes to adopt 
what essentially is a codification of a market 
solution known in particular in the German 
restructuring practice, combined with a 
partial implant of a solution introduced in 
the 2019 reform of the US Bankruptcy 
Code’s Chapter 11.  

Under proposed Sections 28 to 30 of the 
Implementation Bill, the Czech restructuring 
courts would be able to cram a restructuring 
plan down on a dissenting unsecured debt 
class even if that class does not receive the 
full amount of its claims under the plan and 
even if shareholders’ equity is not wiped out 
under the plan, provided that (i) all classes 
of debt junior to the dissenting class receive 
no payments under the plan, (ii) the 
dissenting class receives under the plan at 
least such cash payments in present value as 
would likely be distributed to it in case of a 

going-concern sale of the debtor’s business 
in formal insolvency proceedings, (iii) the 
shareholders’ shares are transferred into a 
“trust” by way of security for the debtor’s 
obligation under the plan, (iv) the debtor 
company appoints new directors 
independent of the company and of parties 
related to it, (v) the debtor company 
appoints a new auditor independent of the 
company and of parties related to it, and (vi) 
the debtor company undertakes to make 
payments to the dissenting class for up to 
five years, or the total amount of the classes’ 
claims (whichever is reached first) out of net 
profits earned by the company. 

Half-jokingly, I refer to these rules as the 
“relatively absolute priority” - hence the 
paper’s title. 

The paper will describe the proposed rules 
and assess their ups and downs. 

The Relatively Absolute Priority Rule in the Czech Preventive 
Restructuring Bill 

Session One – Tomáš Richter                                                            



The paper will analyze the existing 
mechanisms or those that are planned to be 
introduced in Spanish law to solve the 
problem of the shareholders holdout in the 
new restructuring framework, analyzing how 
will be protected the legitimate interests of 
the shareholder and the role and duties of 
directors in the vicinity of insolvency in the 
cases that the restructuring plans include 
corporate measures to be adopted by the 
shareholders (for example, a debt-equity 
swap). 

Since 2015, Spanish law represents a relevant 
singularity within the European jurisdictions 
in terms of legal measures to face the risk of 
a hypothetical holdout by shareholders of a 
refinancing agreement or financial 
restructuring plan, reducing the majorities 
and the legal requirements to adopt a capital 
increase agreement through a debt-equity 
swap, seeking to protect those creditors who 
capitalize their credits from certain possible 
adverse legal effects (subordination of their 
credits after capitalization, consideration as 
de facto directors of the company, etc. .) 
and, above all, allowing the eventual 
subsequent bankruptcy to be classified as 
“guilty”, if the directors or shareholders of 
the company obstructed a refinancing 
agreement and, as a consequence, forcing 
the declaration of bankruptcy of the 
insolvent company. This qualification (“guilty 
bankruptcy”), under Spanish law, entails the 
possibility of an eventual liability of the 
shareholders to cover the insolvency deficit 
with their personal assets and without limits. 

For its part, the current project for the 
implementation of the 2019/1023 Directive 
makes it possible to extend the effectiveness 
of a restructuring plan to shareholders, even 
if they have voted against it (cross-class 
cramdown), while maintaining at the same 
time the rest of the aforementioned legal 
regime introduced in 2015. 

The paper aims to analyze the justification, 
rationale, and practical effects of this 
regulation, as a whole, comparing it with the 
legislative options adopted by other 
European countries (UK, Holland, German, 
etc.) to, where appropriate, propose some 
legal reforms that provide adequate 
protection to the interests of shareholders in 
a fair balance with that of corporate 
creditors. 

The role of the shareholders in the restructuring plans in the Spanish 
project of implementation of the 2019/1023 Directive 

Session One – José Carlos González Vázquez      
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Directive (EU) 2019/1023 on restructuring 
and insolvency requires that Member States 
ensure honest insolvent entrepreneurs 
access to an automatic full discharge of debt 
after a maximum period of three years. This 
allows them a second chance. The focus of 
this paper is the option for Member States to 
extend the application of the discharge 
procedures to insolvent natural persons who 
are not entrepreneurs. Such a cautious 
approach towards consumer insolvency is 
problematic.  

The thesis of this article is that Member 
States should apply the same principles on 
discharge to all natural persons, regardless 
of their entrepreneurial status. Firstly, in 
promoting a generous discharge limited to 
entrepreneurs, defining the concept of 
entrepreneur is a major difficulty. An 
illustration of the complex issues in this 
regard is given by the ambiguous position of 
company directors in the Directive and in 
different Member States. This became even 
more difficult with changing patterns of 
employment (cf. platform economy). 
Subsequently, the historical trader/non-
trader distinction, based on the economic 
activity of natural persons, results in 
separate commercial and consumer 
insolvency proceedings.  

As established by a European Commission 
report, in 20% of the Member States 
entrepreneurs have access to business 
insolvency proceedings only. As a result of 
this distinction, traders are often offered a 

swift discharge following bankruptcy, while 
for consumers long-term repayment plans 
serve as a primary remedy in debt 
settlement procedures. However, as stated 
above, the distinction between 
entrepreneurs and other natural persons 
should be questioned.  

In fact, the position of individual 
entrepreneurs is – in current times – more 
similar to that of a consumer. Hence, based 
on national insolvency laws and the 
literature, this article advocates that the goal 
of providing a second chance is as relevant 
to consumer debtors as to entrepreneurs. 
This implies a need for a unified discharge 
regime for all natural persons.  

An apparent justification to provide 
consumers with a different discharge regime 
than entrepreneurs is lacking. As the World 
Bank Report on the Treatment of the 
Insolvency of Natural Persons indicates, 
insolvent natural persons face a shared core 
of key issues. Predominantly, whether or not 
business activity is a part of the context of 
the insolvency, the debtor’s unlimited 
personal liability is at stage in both cases.  

Therefore, rehabilitation should be a primary 
purpose of an insolvency regime for natural 
persons, both from a humanitarian and an 
economic perspective. Here, discharge is the 
most effective way in which the debtor can 
resume productive activity. Consequently, 
the non-binding provision in the Directive to 
extend the application of the discharge 
principles to consumers is not sufficient.

Natural person ltd. : Towards a unified discharge regime for 
entrepreneurs and consumers  

Session Two – Gauthier Vandenbossche
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The Directive 2019/1023 offers a world of 
possibilities regarding personal insolvency, 
allowing the national legislators to create a 
more effective and balanced discharge 
mechanism. Unfortunately, the Portuguese 
transposition law proposal fell short since it 
is insufficient to grant a true fresh start to 
insolvent consumers and entrepreneurs.  

Since 2004, the Portuguese Bankruptcy 
Code (CIRE) offers a discharge mechanism, 
presented as an alternative to a payment 
plan. Consumers, entrepreneurs, personal 
guarantors, and owners of insolvent 
companies have found a way out in the 
exoneração do passivo restante mechanism, 
one that became crucial in 2011, when the 
number of personal insolvencies have 
surpassed for the first time the number of 
company insolvencies. This mechanism is 
reserved for those insolvents who comply 
with the legal access provisions and 
surrender all their assets, including all their 
income for a five-year period.  In the end, the 
debtor will benefit from discharge, unless 
he/she acted dishonestly or in bad faith. The 
Portuguese discharge mechanism was met 
with some skepticism by courts, which 
explains the large amounts of jurisprudence, 
especially in the early years. The available 
statistics show that this mechanism was 
seen as the only answer for most personal 
insolvencies and most debtors fulfilled their 
duties and obtained the discharge. However, 
the credit recovery percentages were very 
low, suggesting that the five-year probation 
period is long and ineffective for both 
creditors and debtors. 

The transposition proposal lowers the 
probation period from five to three years, in 
line with the maximum duration foreseen in 
article 21 of the Directive and admits the 
extension of the three-year probation period 
in case of breaching of duties by the debtor, 
as stated in article 23 of the Directive. The 
proposal also includes the possibility of 
additional liquidation of assets acquired 
during the probation period, besides small 
operational adjustments to the proceedings. 

In our opinion, the proposal was a missed 
opportunity to evaluate and reform the 
discharge mechanism of CIRE and to turn it 
into a straight discharge that allows for a real 
fresh start:  

- the remaining of non-discharge of tax 
claims; 

- the maintenance of a probation period for 
debtors without any viable income 
prospects or seizable assets; 

- the unavailability of incentives to more 
committed debtors  

- the lack of solutions to induce debt 
restructuring and timely insolvency filling  

- the inexistence of a sound evaluation of 
CIRE’s enforcement regarding the 
duration or the need for a probation 
period 

We will try to sustain our opinion by showing 
some empirical findings resulting from 
interviews carried out with debtors, 
insolvency practitioners and other 
stakeholders. 

Portuguese transposition of the Directive (EU) 2019/1023 – where it fell 
short regarding personal insolvency 

Session Two – Ana Filipa Conceição, Catarina Frade, Fernanda Jesus 
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The last couple of years have put the world’s 
methods for dealing with acute and sudden 
financial distress under a microscope. Even 
at the time of writing, it is still unclear what 
might happen once the world goes back to 
‘normal’ and all temporary measures have 
been withdrawn. The effect that the 
Pandemic has had on small businesses and 
individuals has been particularly acute. It 
could be we are at a turning point in how we 
should consider how to approach fairness in 
insolvency and restructuring, which may call 
for a new theoretical paradigm.   

A theoretical framework that considers the 
choices of all stakeholders affected by the 
decisions of a corporate entity is worth 
exploring in these uncertain and changing 
times, before things begin to solidify into a 
new normal. Law and economics 
considerations, and by extension the 
Jacksonian adherence to creditor wealth 
maximisation as the underpinning rational 
for insolvency procedures, is exclusionary.  It 
depends on legal ties connected to the law 
of contract. It does not allow for a balancing 
of the vulnerabilities caused by involuntary 
parties and information asymmetries 
inherent in processes instigated at the 
behest of a large creditor or powerful 
creditor. A socio-legal perspective, however, 
allows for an analysis of current legal 
structures in such a way that is directly 
linked with the social situation to which the 
law applies,  thereby allowing for a focus on 
the impact on stakeholders who wield less 
power or who may be involuntary parties to 
an insolvency and unable to adjust their level 
of risk accordingly. These involuntary 
creditors may include environmental and 
tort claimants as well as other third parties.

Martha Fineman’s vulnerability theory 
provides a potential theoretical framework 
within which these conflicting areas can be 
viewed and balanced. Although Fineman’s 
theory was constructed with the very human 
dependencies associated with social and 
cultural discrimination, with some 
adjustment it can also provide a new lens 
through which to view legitimately 
vulnerable stakeholders to a corporate 
insolvency. Equality may even be an unjust 
measure when it is applied to ‘situations of 
inescapable or inevitable inequality where 
differing levels of authority and power are 
appropriate’ such as in an 
employer/employee relationship.  Extending 
this to insolvency situations, it can serve to 
recalibrate fairness between the clearly 
differential power structure among the 
various stakeholders due to the rights 
attached to security and regulatory priorities 
where applicable. 

This paper and presentation will explore the 
potential that Fineman’s vulnerability theory 
may have for reframing the way that policy 
makers and legislators (and academics) look 
at insolvency and restructuring frameworks 
with a view to opening the discourse to 
encourage a reconsider our approach in line 
with the shifts currently occurring in the 
global economy. 

Reconsidering Fairness for Vulnerable and Involuntary Stakeholders in 
Insolvency and Restructuring 

Session Two – Jennifer L. L. Gant
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COMI as a concept embedded in the original 
Insolvency Regulation of 2000 is central to 
the location of insolvency proceedings and 
consequent recognition of judgements 
emanating from the jurisdiction where the 
COMI is situated. This was considered in 
detail by Gabriel Moss and Ian Fletcher in the 
early days of the Insolvency Regulation and 
the lecture will being with a reflection on 
their early scholarship. Moss, Fletcher and 
Isaacs, The EC Regulation on Insolvency 
Proceeding (OUP, 3rd Edition 2016). From 
there the lecture will consider the 
development of cross border European 
restructuring post financial crisis (2008), 
focussing on English Schemes of 
Arrangement (Payne J. Schemes of 
Arrangement CUP, second Edition 
forthcoming). 

The lecture will then consider the PRD (due 
to be implemented by member states in 
June 2022) which provides a choice to 
include restructuring processes in the EIR or 
not,  raising questions regarding how 
judgements are recognised and enforced, 
specifically in the context of restructuring. 
This will lead to a consideration of the 
Norwegian Air case and the interpretation of 
COMI as regards groups including a 
consideration of the intersection between 
national laws on restructuring and groups 
and the EIR Recast. The conclusion will 
reflect on effective recognition for cross 
border restructurings under the EIR, 
including the Norwegian Air ‘add-on,’ and 
under ‘the London approach’. 

Cross Border Recognition of Corporate Restructuring Arrangements: 
Reflections on the Preventive Restructuring Directive 1023/2019, 
national restructuring frameworks and the EIR Recast 2015/848 

Gabriel Moss Memorial Lecture – Irene Lynch Fannon
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The emerging field of sustainability is one of 
the most topical areas of law, especially in 
light of the convergence of societal, 
environmental and economic crisis the world 
is facing. In particular in the area of company 
law, balancing the interests of shareholders 
(i.e. maximizing profits) and the interests of 
other stakeholders (e.g. employees, the 
environment or other societal interests) to 
promote sustainability has been subject of 
concern. The need to reform the legal 
system to promote the interests of all 
stakeholders has become apparent.  

The balancing act between conflicting 
interests of stakeholders is challenging, even 
more so in insolvency proceedings. 
Traditionally, the purpose of insolvency 
proceedings is to maximize value for 
creditors. Bankruptcy trustees, therefore, are 
expected to achieve the highest possible 
yield at the lowest possible cost. 
Consequently, legal systems seem to 
discourage bankruptcy trustees to take 
other interests into account, because this 
usually impedes value maximalization. 
Recently, however, bankruptcy trustees are 
increasingly being confronted with 
obligations that do not focus on merely 
maximizing value but also on promoting 
societal interests, such as cleaning up 
hazardous waste sites or combatting fraud. 
Despite these obligations, the traditional 
purpose of insolvency proceedings has 
remained unchanged.  

As societal interests become more important 
and more diverse, the question arises how 
bankruptcy trustees should balance the 
interests of all stakeholders in insolvency 
procedures. In this presentation, the speaker 
will provide insight in how bankruptcy 
trustees cope with the pluralism of interests 
in insolvency proceedings.  She will give 
insight in potential conflicting interests in 
insolvency proceedings. Furthermore, she 
will argue how bankruptcy trustees should 
balance the interests of all stakeholders in 
insolvency procedures in order to promote 
sustainable liquidation. The presentation will 
shed light on what fundamental changes in 
the legal system may be deemed necessary 
in the near future to promote sustainable 
liquidation.  

 

Sustainable liquidation: pluralism of interests in insolvency proceedings 

Session Three – Jessie Pool
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The terms ‘insolvency’ and ‘restructuring’ law 
are nowadays very frequently used in 
colloquial conjunction to refer to a single set 
of legal rules that deal with the problem of 
financial distress and, in particular, the 
relationship between a debtor and its 
creditors. This view describes insolvency and 
restructuring as merely different sides of the 
same coin; both sets of legal rules deal with 
the problem of financial distress but, unlike 
insolvency, which usually leads to the 
liquidation of the debtor’s business, 
restructuring aims at enabling the debtor to 
continue trading as a going concern, by 
essentially selling the business back to its 
creditors. This view however is misleading. 
Much of the confusion characterizing the 
current debate can be attributed to an 
insistence to focus on “proceedings” instead 
of the underlying legal rules. Nevertheless, a 
view that relies on the outcome of 
proceedings as the distinguishing factor 
between insolvency and restructuring misses 
much of the nuance of the underlying 
function of legal rules, especially rules of 
restructuring law.  

From an economic perspective, insolvency 
law is primarily targeted at addressing a 
collective action problem between a firm’s 
creditors after the onset of financial distress. 
Restructuring law fundamentally has a 
different aim, namely, to facilitate efficient 
bargaining between creditors, by providing a 
framework that addresses holdout and 
holdup concerns. Differently put, the 
fundamental rules of insolvency aim to 
achieve an efficient outcome due to a failure 
of private bargaining, whereas restructuring 
rules seek to incentivize actual private 
bargaining. Even though a proceeding may 
actually include both types of rules, this 
distinction is fundamental, and has important 
implications for the cross-border setting. 
Cross-border insolvency is preoccupied with 
the recognition of proceedings; namely 

ensuring that the consequences of the 
judgment commencing proceedings, 
especially the automatic stay and the 
appointment of an insolvency practitioner, 
are recognized in every jurisdiction, where 
the debtor has assets. In a cross-border 
restructuring on the other hand, the most 
important issue that arises is the recognition 
of the outcome of proceedings, namely the 
restructuring plan, in every jurisdiction, 
where creditors may be located. Thus, the 
dichotomy between insolvency and 
restructuring law is translated as the 
distinction between recognition of 
proceedings and recognition of plans.  

This theoretical distinction is valuable for 
conceptualizing the cross-border issues that 
the new restructuring frameworks present. 
As this article will argue, this distinction does 
not suggest that preventive restructuring 
frameworks are contractual arrangements or 
should be treated as such from a private 
international law perspective. Since the 
fundamental issue that these frameworks 
present is the recognition of restructuring 
plans, it will be submitted that this can be 
achieved through targeted rules of judgment 
recognition. The EIR contains such a rule, 
which despite being tied to an overall 
framework of recognition of proceedings, 
can ensure that the new preventive 
restructuring plans can enjoy recognition 
throughout the EU. In this context, the 
primary utility of the new Directive is that it 
encourages the harmonization of national 
rules on the adoption of restructuring plans, 
especially aspects that relate to minority 
creditor protection. In doing so, it removes 
any obstacles that could potentially be raised 
against the automatic recognition that is 
envisaged by the EIR. Conceptually, the 
Directive serves as proof of how liberal rules 
of private international law can encourage 
substantive harmonization and convergence 
of legal fields across Member States. 

Preventive Restructuring Frameworks and the Separate Domain of 
Cross-Border Restructuring Law 

Session Three – Ioannis Bazinas
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This presentation focuses on the 
harmonisation narrative of the EU. It focuses 
on the analysis of alternative approaches, 
notably top-down regulation and bottom-up 
competition, geared towards supporting the 
convergence of insolvency and restructuring 
laws across the Member States. 

The PRD gives Member States a high degree 
of flexibility when implementing its rules. It 
merely sets minimum standards and leaves 
important definitions, such as the "likelihood 
of insolvency", to the EU Member States’ 
discretion. Effectively, it is unclear whether 
the PRD promotes mostly watered-down 
restructuring procedures with high entry 
barriers, or procedures which outpace the 
debtor- and restructuring-friendly nature of 
the U.S. Chapter 11 procedure. 

This flexibility may be perceived as 
detracting from the original purpose of 
having a harmonised restructuring 
framework across EU Member States. It may 
result in arbitrage between its members, a 
risk further enhanced by the state-specific 
measures introduced in the wake of the 
COVID-19 pandemic. However, while this 
flexibility could have led many European 
countries with a rather traditional insolvency 
framework to thwart their reforms and the 
restructuring-friendly nature of the directive, 
a preliminary state-by-state comparison 
suggests that the majority of the EU Member 
States have fully embraced this 
restructuring-friendly culture.   

The authors of this presentation build on 
collaborative research carried out by 
themselves and the other members of the 
YANIL board to assess how the idea of 
harmonisation by top-down regulation 
interlinks with bottom-up national solutions 
and how possibly the COVID-19 pandemic 
might have influenced such development. To 
showcase our findings, we will analyse the 
reforms introduced in Germany 
(SanInsFoG/StaRUG) and the United 
Kingdom (Corporate Insolvency and 
Governance Act 2020 and The 
Administration Regulations 2021). While the 
U.K. is no longer compelled to follow the EU 
harmonisation agenda, it is a proper 
comparator because it is certainly influenced 
by competition and convergence trends in 
the European restructuring framework. 

This presentation assesses the degree of 
uniformity and harmonisation achieved in 
Germany and the U.K. with reference to 
selected key innovations of the PRD, namely 
revised entry criteria; creditors and 
shareholder’s involvement in the procedure; 
automatic stay on executory actions; 
treatment of executory contracts; voting 
thresholds; and cross-class cram-down 
provisions. This analysis will discuss the 
practical meaning of the notion of 
harmonisation, and propose best practices 
for future harmonisation efforts in other 
areas of insolvency law, such as claw-back 
actions. 

Harmonising Restructuring Frameworks:  
Top-Down, Bottom-Up, or Both? 

Session Three – David C Ehmke, Eugenio Vaccari 
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If EU Member States unlawfully award State aid 
to businesses, they are normally required by EU 
law to remedy this. Recovering the aid may, 
however, result in those businesses’ facing 
financial difficulties. If these financial difficulties 
lead to there being a likelihood of insolvency for 
a debtor, preventive restructuring frameworks 
could perhaps be used to restructure this 
debtor’s liabilities. A debtor might, however, also 
become insolvent due to the recovery claim. In 
this scenario, regular insolvency proceedings, 
either in the form of liquidation or 
rescue/restructuring proceedings, have to be 
commenced.  

If a debtor intends to restructure the Member 
State’s recovery claim in preventive restructuring 
frameworks or if such a claim contributes to the 
debtor’s becoming insolvent, EU State aid law 
and EU restructuring/insolvency law apply 
simultaneously alongside national rules. It is, 
however, apparent that these fields of law 
sometimes have completely opposite aims. 
Under EU State aid law, Member States are 
obligated to restore the status which existed 
before the aid was awarded (status quo ante). To 
achieve this, they have to pursue their claim, if 
necessary, in insolvency proceedings. If the status 
quo ante cannot be restored, businesses have to 
be removed from the market, i.e. liquidated. EU 
insolvency and restructuring law, on the other 
hand, have as (one of) their goal(s) to enable 
businesses to be rescued.  

This presentation will first show when, according 
to EU law, State aid should be recovered and how 
this can be done. It will subsequently focus on 
the question whether EU law makes it necessary 
for the recovery claim to receive preferential 
treatment in insolvency proceedings and 
preventive restructuring frameworks. 

Preferential Treatment of State Aid Recovery Claims in Insolvency 
Proceedings and Preventive Restructuring Frameworks 

Session Four – Walter Nijnens
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The Restructuring Directive requires Member 
States to provide for a ‘Preventive 
Restructuring Framework’ (Art. 4 to 19) in 
order to improve and harmonise national 
restructuring laws and their effects. The text 
of the Restructuring Directive does not 
specifically address the issue of cross-border 
effects of such a framework. More 
specifically, the Restructuring Directive does 
not mandate procedural options in a national 
preventive restructuring framework to be 
designed in a way that enables Member 
States to add them to Annex A of the EIR 
2015. Recital 13 of the Restructuring 
Directive explains that, although this 
Directive does not require that procedures 
within its scope fulfil all the conditions for 
notification under that Annex, it aims to 
facilitate the cross-border recognition of 
those procedures and the recognition and 
enforceability of judgments. The question is 
how this is to be achieved? 

The Restructuring Directive invites Member 
States to provide for court procedures that 
are fully compatible with the EIR 2015 and 
consequently added to Annex A for cross-
border recognition and enforceability, but it 
does not require such an implementation. If 
Member States decide to provide for a 
different procedural design, however, the 
Restructuring Directive does neither indicate 
that the Brussels Regulation should apply 
and secure the aspired facilitated cross-
border efficiency nor does it exclude the 
application of the Brussels Regulation. It 
only provides for a limited stay in case of a 
recent COMI shift. Member States are left 
with a legislative choice where only one 
option seems principally clear, while the 
other is not.  

This paper aims to provide guidance by, first, 
analysing the benefits and shortcomings of 
applying the EIR 2015, the Brussels 
Regulation or the national cross-border laws 
to preventive restructuring cases. Second, 
the paper outlines the minimal content and 
guiding principles of a new cross-border 
framework for preventive restructuring 
proceedings, which could be introduced by 
designing a separate Regulation or by 
adding a separate chapter to the EIR in the 
next recast. 

A New Cross-Border Framework for Restructuring Plan Proceedings 

Session Four – Stephan Madaus
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After the financial crisis in 2008, a lot of 
scholarly attention has focused on corporate 
governance and the potential economic 
conflicts between shareholders and directors 
on the one hand and between majority and 
minority shareholders on the other hand. 
Whether any similar conflicts between 
unsecured creditors and directors/office-
holders one the one hand and between 
majority v. minority unsecured creditors on 
the other hand exist, has only been given 
scant (or even no) attention in insolvency 
governance. This might surprise given the 
stark analogy that exists between corporate 
solvency and insolvency governance. 

Namely, once a debtor-company is on the 
brink of insolvency, unsecured creditors take 
over the economic position as residual risk 
bearers formerly (during the company’s 
solvency) held by shareholders. In this 
regard, case-law in both the UK and Belgium 
clearly shows that between unsecured 
creditors (during the debtor’s insolvency) 
similar problems akin to the ‘majority’ v. 
‘minority’ problem between shareholders 
(during the debtor’s solvency) may exist. 
This means that there could thus be 
occasions whereby some factions of 
unsecured creditors might attempt to 
opportunistically exploit their majority or 
controlling position at the expense of other 
weaker or non-controlling factions of 
unsecured creditors.  

In this regard, the recent EU Restructuring 
Directive 2019 also acknowledged the need 
to protect vulnerable factions of creditors. 
The creation of different classes of creditors 
and an adjusted directors’ duty is, subject to 
a 5-year review, believed (or hoped) to 
achieve this protection.  

Nonetheless, it is questionable whether the 
creation of classes (and an adjusted 
director’s duty) will be sufficient to 
adequately enhance the protection of 
unsecured creditors. Additionally, the 
directive arguably leaves many questions as 
regards the protection of vulnerable 
unsecured creditors unanswered. Namely, 
how will the vulnerability of unsecured 
creditors be assessed and by whom? What 
should the regulatory protection of 
(vulnerable factions of) unsecured creditors 
be if further protection is deemed 
necessary? And what should the role of 
directors/office-holders be in this regard?  

In order to address these issues, my paper 
which is based on my doctoral research will 
focus on how vulnerability of unsecured 
creditors ought to be determined. After 
having examined this, the currently still 
existing legal and economic challenges that 
non-controlling unsecured creditors risk to 
endure pursuant to the regulatory 
framework at present will be elaborated on.  
After having done so, my paper will assess 
the insolvency values (i.e. efficiency, fairness 
and accountability) that are critical to 
enhancing the regulatory framework for 
unsecured creditors in order to end with 
several recommendations both from a non-
governance and governance perspective. As 
part of the governance-related suggestions, 
a further distinction was made between 
private and public enforcement suggestions. 
Critically, all the recommendations were 
measured against and based upon the 
aforementioned insolvency values.

Insolvency Law: Quo Vadis? About the Regulatory Protection of  
Non-Controlling Unsecured Creditors prior to and during Insolvency 
Procedures 

Session Five – Dennis Cardinaels
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Directive 2019/2013 awards both interim 
financing and new financing the benefit of 
not subsequently being avoided and 
exempts their grantors from civil, 
administrative or criminal liability, on the 
grounds that such financing is detrimental to 
the creditors, unless other additional 
grounds laid down by national law are 
present.  

Since the debtor is usually in no position to 
offer unencumbered assets to the potential 
grantors of interim and / or new financing 
for the creation of new security interests, 
such grantors will benefit from the statutory 
super-priority, while the existing secured 
creditors would bear the risk of their 
collateral’s decrease in value. 

In order to determine the fair and necessary 
amount of financing, one should use: (i) a 
static criterion, i.e. the value of the business 
core assets; (ii) the profit margin of the 
business core assets, subject to the statutory 
super-priority. 

A grantor of new finance may gain leverage 
and speculate the debtor’s vulnerable 
position, going “short” or “long”, depending 
on the value of the encumbered business 
core assets or, respectively, on their profit 
margin. 

The grounds for avoiding any unreasonable 
financing in subsequent insolvency 
proceedings should be harmonized in the 
Member States in order to avoid forum 
shopping and safe-harbour jurisdictions 
when choosing the law applicable to interim 
/ new financing.

Relativism and Determination in the Restructuring Frameworks –  
New and Interim Financing 

Session Five – Andreea Deli-Diaconescu, Flavius-Iancu Motu 
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How and when to determine the value of 
assets in insolvency proceedings when the 
value is not easily established? This question 
becomes more topical with the advent of 
distributed ledger technology (DLT) and the 
increasing number of crypto-assets. As 
many of them do not have an “apparent” 
value that may be readily established, for 
instance, through a secondary market, it is 
not always clear how they derive their value. 
This presents significant challenges for their 
proper valuation in the context of insolvency 
proceedings and requires certain attention 
to efficiently confront the implications on 
the determination of the retrievable amount. 
The identification and classification of 
crypto-assets, their highly volatile nature, 
and the absence of a concrete valuation 
framework relevant for insolvency 
proceedings in the EU, may affect the 
assessment of claims involving crypto-
assets.  

This presentation sets the scene by briefly 
exploring the crypto-assets world and their 
technological context. It then outlines the 
main challenges related to the valuation of 
crypto-assets in the context of the EU 
insolvency proceedings and seeks to reflect 
on the proper valuation approach and the 
choice of the valuation date. Given the 

silence of the EU insolvency framework as to 
the methods of and timing for valuation, it 
explores the valuation approaches, as 
advanced by the international standards 
(IVS, IFRS and IASB), and often by national 
laws and case-law. It suggests their use in 
insolvency proceedings, assesses their 
potential applicability to this specific asset 
class and considers possible adjustments 
tailored for crypto-assets, in accordance 
with their classification and the rights 
associated. The analysis continues with the 
consideration of the appropriate timing for 
valuation in the insolvency context. Due to 
the high volatility and uncertainty 
surrounding the value of many crypto-
assets, the choice of the valuation date may 
be crucial for the recovery of the value of 
the asset and the equal treatment of 
creditors.  

Besides exposing the valuation-related 
challenges and offering guidance in the 
valuation of crypto-assets in insolvency 
proceedings, this presentation aspires to 
pave the way for a concrete consideration of 
common standards and approaches of asset 
valuation in insolvency. 

Valuation of Crypto-assets in Insolvency Proceedings: An EU 
perspective 

Session Five – Theodora Kostoula
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Transactions Avoidance 

§ 1: General prerequisites 

Legal acts – including forbearance – which have 
been perfected prior to the opening of the 
proceedings to the detriment of the general 
body of creditors are voidable provided the 
prerequisites of an avoidance ground (§§ 2 – 5) 
are met. 

§ 2: Preferences 

(1) 1Legal acts benefitting a creditor by 
satisfaction, collateralisation, or in any other way 
(preferences) are voidable if they were perfected 

1. within three months prior to the filing for the 
proceedings and the debtor was unable to pay 
its mature debts at this point in time or 

2. after the filing for the proceedings. 

2Where several persons have filed for insolvency 
proceedings against the same debtor, the first 
admissible filing shall be relevant. 

(2) 1If a due claim of the creditor was satisfied or 
secured in the owed manner (congruent 
coverages), the legal act is only voidable if the 
prerequisites of paragraph 1 are met and the 
creditor knew, or should have known, the 
debtor’s inability to pay debts or the filing for the 
proceedings. 2This knowledge shall be presumed 
if the creditor was a party closely related to the 
debtor (§ 6). 

§ 3: Exceptions 

Not voidable as congruent coverages under § 2 
paragraph 2 are 

1. legal acts performed directly against fair 
consideration to the benefit of the estate; 

2. payments on bills of exchange or cheques if 
the law governing bills of exchange or cheques 
would have barred the recipient's claims arising 
from the bill or cheque against other bill or 
cheque debtors (endorsers, the drawer, or 
drawee) if he had refused the debtor's payment. 
However, the amount paid on the bill or cheque 

shall be restituted by the last endorser or, if he 
endorsed the bill on account of a third party, by 
such party if the last endorser or the third party 
knew or should have known the debtor's 
insolvency or the filing for the insolvency 
proceedings on endorsing the bill or having it 
endorsed. § 2 paragraph 2 sentence 2 shall apply 
mutatis mutandis; 

3. legal acts protected against transactions 
avoidance through the Directive 98/26/EC of the 
European Parliament and of the Council of 19 
May 1998 on settlement finality in payment and 
securities settlement system (OJ L 166, 11. June 
1998, p. 45–50) and the Directive 2002/47/EC of 
the European Parliament and of the Council of 6 
June 2002 on financial collateral arrangements 
(OJ L 168, 27. June 2019, p. 43–50). 

§ 4: Transactions at an undervalue 

(1) 1Legal acts of the debtor against no or a 
manifestly inadequate consideration are voidable 
if they were perfected within one year prior to 
the filing for the proceedings or after the filing 
for the proceedings. 2§ 2 paragraph 1 sentence 2 
applies accordingly. 

(2) Paragraph 1 does not apply to usual gifts and 
donations of minor value. 

§ 5: Transactions intentionally disadvantaging 
creditors 

(1) Legal acts by which the debtor intentionally 
disadvantaged the general body of creditors are 
voidable if 

1. they were perfected within a time period of 
four years prior to the filing for the proceedings 
or after the filing for the proceedings and 

2. the opponent knew, or should have known, the 
debtor’s intent; this knowledge shall be 
presumed if the opponent was a party closely 
related to the debtor (§ 6). 

(2) § 2 paragraph 1 sentence 2 applies 
accordingly.

Model Law on Transactions Avoidance Law 

The Edwin Coe Practitioners Forum – Reinhard Bork, Michael Veder

SPEAKER PAPERS

ACADEMIC CONFERENCE 2022 • DUBLIN108

ACADEMIC 
FORUM 
INSOL Europe



§ 6: Parties closely related to the debtor 

(1) Parties closely related to the debtor (§ 2 
paragraph 2 sentence 2, § 5 paragraph 1 No. 2) 
are persons which had preferential access to 
information on the debtor’s financial affairs at the 
point in time when the legal act was perfected or 
within three months prior to the perfection of the 
legal act. 

(2) Where the debtor is a natural person, closely 
related parties are in particular 

1. the debtor’s spouse or partner, 

2. ascendants, descendants, and siblings of the 
debtor, or of the spouse/partner, and the 
spouses/partners of these persons, 

3. persons living in the debtor’s household, 

4. persons having access to information on the 
debtor’s financial affairs on a contractual basis, 

5. legal entities if the debtor or one of the 
persons mentioned before is a director, member 
of the board, or in a similar position which 
provides for access to information on the 
debtor’s financial affairs. 

(3) Where the debtor is a legal entity, closely 
related parties are in particular 

1. directors and members of the board, 

2. shareholders with an interest of more than 
50% of the share capital, 

3. persons in similar positions which provide for 
access to information on the debtor’s financial 
affairs, 

4. persons which are closely connected 
according to paragraph (2) to the persons listed 
in this paragraph. 

§ 7: Legal consequences 

(1) The legal position resulting from the voidable 
legal act may not be invoked against the estate.  

(2) 1The opponent is obliged to compensate the 
estate for the detriment caused by the voidable 

legal act. 2If the return of the received is not 
possible, the opponent is obliged to pay an 
amount equivalent to the value of the received. 
3Lapse of enrichment can only be invoked if the 
opponent neither was aware, nor should have 
been aware, of the circumstances on which the 
transactions avoidance is based. 

(3) The limitation period for all claims against the 
opponent resulting from the voidable legal act is 
three years starting with the opening of the 
insolvency proceedings. 

§ 8: Rights of the opponent 

(1) If and to the extent that the opponent 
compensates the estate for the detriment caused 
by the voidable legal act any claim that was 
hitherto satisfied by this legal act revives. 

(2) 1Any counterperformance of the opponent 
performed after or in instant exchange for the 
debtor’s legal act shall be refunded from the 
estate provided it is still available in the estate in 
distinct form or the estate is still enriched by its 
value. 2Other than that, the opponent may file 
claims for the return of the counterperformance 
as a pre-insolvency creditor only. 

§ 9: Liability of third parties 

(1) The legal consequences (§ 7) can also be 
enforced against an heir or other comprehensive 
successors of the recipient of the voidable legal 
act. 

(2) The legal consequences (§ 7) can be 
enforced against individual successors of the 
recipient if the successor 

1. acquired the asset against no or a manifestly 
inadequate consideration or 

2. knew, or should have known, the 
circumstances on which the transactions’ 
avoidance is based. 

Model Law on Transactions Avoidance Law (continued) 
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