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Back to the Future 2: The Dublin Experience

The First Day

Opening and Introductions

With introductions offered by facilitator David Rubin (Begbies Traynor UK), followed by opening notes of welcome from Frank Tschentscher (President, INSOL Europe; Deloitte DE), Marcel Groenewegen (Immediate Past President, INSOL Europe; CMS NL), Barry Cahir (Deputy President, INSOL Europe; Beauchamps IE) and Giorgio Corno (Co-Chair, Dublin Organising Committee; Studio Corno Avvocati IT), proceedings began with the introduction of Austin Hughes (Chief Economist, KBC Bank IE), the keynote speaker.
First Keynote Speech
There is a dramatically changing economic climate occurring through profound substantive forces that can be unpredictable with a great impact on the health of businesses. Noting the conference title “Back to the Future 2”:  can we go back in time to repair mistakes? The view suggests there is no going back. As Francis Fukuyama said: liberal democracies bring a utopia, seized upon amongst others by economists. In the Great Moderation in the decades prior to 2008 and the Global Financial Crisis, all major issues were thought resolved.
So, how to make sense of the changes, not just IT and new tech changes, but the economic, health and political changes in the last few years? There is an Irish Proverb: “the day of the wind is not the day the roof is mended”. There are extraordinary side effects from changes we see: what is the cause, rather than the symptom? There are also profound implications for corporate and economic health: with ongoing impact of storm damage, but also more unpredictable consequences, partly perturbed by emergency health measures and government responses.
Perhaps there will be no more predictable economic cycles: it will be more like “Four Seasons in a Day” weather. However, it is not all apocalyptic. Underlying economic structures are more robust than expected. Impressive turnaround is starting to happen: quick adaptations and moves are being seen. But, the rebound is uneven: in particular, consumer spending is down. Problems are also being seen with unpredictable and unmanageable situations in some places. There is a surge in prices generally: resources and energy becoming unaffordable (including very recently oil and gas futures due to the UA-RU conflict).
Forward projections also indicate rates might go up sharply soon, but eventually stabilise. A return back to the 1970s boom-bust cycle is not envisaged. Companies might avoid turning into zombies, but capital investment might stagnate if interest rate rises are not sufficient. The traditional downturn followed by recovery will not be the model of the future. Not all is rosy? Maybe, maybe not. The “artificial coma” induced by the pandemic did not eliminate problems and a return to normality will expose problems further, with a likely hit on corporate costs, including interest rate rises, higher employment costs etc.
The ESRB offer 3 options: 1. Lots of insolvencies; 2. Some insolvencies in specific sectors; 3. Low insolvencies. All of these options are possible). There is even a suggestion that all 3 might happen, impacting different parts of the economy. But what are the significant drivers for the future? More insolvencies undoubtedly, as pandemic support is withdrawn, though some war support might happen to alleviate this. More creative destruction will also happen, with added pressures from climate change and political unpredictability. What measures will be introduced to cope with such changes? This is equally difficult to predict, hence a bumpy road ahead is likely.
First Plenary Session: Cross-border Schemes and Plans
Connecting to the Autumn discussion at “Back to the Future 1”. Chris Laughton (Mercer & Hole UK) introduced the speakers. Michael Murphy (McCann Fitzgerald IE), offering an outline and appreciation of Irish examinership and its derivation from the US Chapter 11 model; Kathy Stones (LexisNexis UK), talking of the recent introduction of Part 26A and its impact on the scheme landscape, Marcel Groenewegen (CMS NL), recounting the travails behind the introduction of the WHOA, and Riz Janjuah (White & Case DE), explaining the impact of the StaruG.
A comparable table was produced and populated on screen following a question and answer session involving the panel, addressing key issues, such as the extent of a moratorium; how quickly was the period for formulation of a plan; could there be implementation pending funding being secured; whether extension of limits if necessary was available; the impact or not on termination rights; was an experienced judiciary in place (both pragmatic and reliable); could lockup agreements with key creditors be negotiated; what track records have been seen thus far and how positive they might be; whether entry criteria are reasonable; as well as how contract governing clauses might direct cases (e.g. following the Gibbs rule). An overall assessment suggests that there is strong PRD-alignment in EU states, the advantage being a strong recognition and enforcement framework that is very DIP-favourable. The audience poll, having heard the hard sell, agreed on an order: 1. NL; 2. IE; 3. UK; and 4. DE, for desirability as restructuring jurisdictions, although the history of common law countries also suggests cooperation (and parallel restructurings) might be a feature, particularly for group restructurings.

Second Plenary Session: Restructuring Cases in the Aviation Space

Barry Cahir (Beauchamps IE) introduced the session, mentioning the UA-RU conflict impacting current changes. For Siobhán Connolly (GECAS IE), the pandemic has been the greatest challenge in recent times. There were more modest numbers before then: perhaps 1 or 2 large restructurings; 6-7 smaller ones annually. In all cases, first questions are: where are the assets? There is always a jurisdictional review when placing aircraft, so as to extract when necessary. This reduces exposure by recovery, rather than claiming in insolvency. Risk managers are prompted to act with speed being of the essence. Struggling airlines tend also to cannibalise assets, so there is a need to be conscious of risk at an early stage. Most airline lessors maintained 3 portfolios during the pandemic: repossessions, restructurings, safe assets. At the outset, practice saw 90% short term deferrals with standardised documentation, but this soon moved to restructurings, including US Chapter 11 for many Latin American airlines. However, rapid action became difficult: access during Covid-19 was almost impossible, plus there being nowhere else to redeploy recovered aircraft.
For Riz Mokal (3/4 South Square UK), though US Chapter 11 might be regionally specific, Covid-19 might also have been an excellent occasion for many airlines to restructure, just as 9/11 was a windfall for US airlines in terms of shedding unperforming assets, pension liabilities etc. US courts have been quite willing to take jurisdiction, especially with the resulting benefit of a universal moratorium. Nonetheless, US Chapter 11 was not necessarily the best model for this type of airline company restructuring. Cross-class cram-down used to be a key US advantage, as was the functional classification of security (placing creditors in a single class to be crammed down through the affirmative vote process).
In response to Barry Cahir’s question as to where value in airline restructurings is found, given high levels of unsecured debt, Siobhán Connolly suggested bonds were quite prevalent, the main concerns being about pension deficit and short-term rollovers of debt. Pre-pandemic, there were a small number of lessors (who had strength) versus thousands of airlines, but now airlines have consolidated (with a stronger position potentially vis-à-vis lessors), though still possibly financially weak, especially with lots of payment events arising together on a tight schedule (e.g. servicing). Riz Mokal suggested landing spots were an issue, being assets of value, but without a great deal of transferability. In a pandemic, these had little value, though, because of regulatory pressure, there was a “use it or lose it” approach taken, leading to “ghost flights” to be able to maintain rights and consequent environmental issues.
To the question of whether it was possible to unscramble personality driven companies and the use of state support, Siobhán Connolly reported that governments were very supportive with over USD 200 billion worldwide in subsidies, though varying support across jurisdictions. However, creditors deferrals were also significant: coming into 2022, a lot of these deferrals are starting to fall due. 2023 will be a critical year. A flood of restructurings is thus likely to come after the summer (perhaps Q3-Q4), especially because of low consumer confidence.
Riz Mokal points to the relevance of the Cape Town Convention, featuring in Malaysia Airlines, Air Asia and Nordic restructurings, with respect to duly-registered assets obtaining some immunity in insolvencies (the options offered being to cure defaults or surrender assets). There appears to not be any particular challenge as to conventional insolvencies, where convention rights would prevail, but what about schemes? Not all liabilities or creditors are dealt with within a plan, so partial schemes would not comply with the collective principle. Real concerns amongst aircraft lessors, including here in IE. A scheme might have a flavour of insolvency, but risks not being regarded as one, so would CTC rights apply? So far, there is a suspicion that lessors have signed up to restructurings simply to avoid any litigation testing this proposition.
Break Out Sessions
Session IV: PRD Article 19
Michał Barłowski (Wardyński & Partners PL) introduced speakers Reinhout Vriesendorp (Leiden University NL); Irene Lynch Fannon (UCC IE) and Reinhard Dammann (Dammann Avocat FR) for a comparison of the PRD Article 19 structure on directors’ liability in insolvency to domestic provisions. Some countries have indicated that transposition is not necessary because of existing rules, with Article 19 not adding much (though this view is debatable). As such, FR and IE transposed without Article 19; it is likely that PL will not either, but no justification why, perhaps because specific provisions are already able to deal with the situation of non-filing and fiduciary obligations to shareholders and/or creditors. Still, there are arguments that Article 19 could shift the focus of duties to a wider class, e.g. bondholders etc. In that light, domestic law would still need to change, unless case-law could extend the scope of provisions.
Panellists also addressed whether Article 19 could change behaviour in practice. In IE, there is a low rate of disqualifications generally, as clawback actions are more used and are seen as useful. Though insolvent trading might bring some risk, the issue is how “reasonable business judgment” can be interpreted to a common standard. In NL, there are suggestions that, when outcomes are not readily predictable, steps to avoid insolvency could include exploring restructuring. However, not doing anything would probably not be seen as sufficient. In this light, could Article 19 be translated into a positive obligation to explore, even undertake, restructuring? The view in IE is no, while, in PL, there is a risk that filings might just happen to get directors “off the hook”.
Session II: The Race to the EIR Annex A (The Young Members’ Group)
Catrien Roseman (NautaDutilh NL) introduced views from Georges-Louis Harang (Hoche Avocats FR); Yannis Sakkas (Bazinas Law Firm GR) and Elina Pesonen (Castren & Snellman Attorneys FI). Key issues broached included the link between the PRD and EIR, also key connections with Annex A listing: the need for a public, collective procedure, based on “insolvency” laws. Recent amendments have begun listing new processes. Are the Member States in fact “racing” to list? Are current Annex A restructuring processes potentially compatible with the PRD? Or vice-versa? In FI, significant changes to domestic restructuring law are expected that may be also quite significant as a result of the transposition process. In GR, the existing Annex A process (collective pre-pack style) is already compatible with PRD. The FR 2005 sauvegarde listed in Annex A is also compatible with the thrust of the PRD, albeit with slight amendments. Critical issues arise though: entry requirements; ratification timeline; need for a restructuring expert; availability of best tool(s)? There is also a diversity in entry requirements, though timelines are largely similar: c. 12 months. Common between Member States is the fact that IOH appointments are mostly made, though courts in FI have discretion. Overall, are the PRD/EIR Annex A proceedings (actual/anticipated) the best tools available? Panel views are mostly optimistic.
Third Plenary Session: Consumer Debt Discharge
Stathis Potamitis (PotamitisVerkris GR) introduced panellists Gauthier Vandenbossche (Ghent University BE); Stephan Madaus (Halle University DE) and Alexander Rokas (Bank of Greece) responding to question of how the PRD exhortation for a similar discharge for consumers as for entrepreneurs can be taken forward. In BE, the Code of Economic Law does not necessarily require changes to accommodate the PRD discharge requirement. In DE, a reduction from 5 to 3 years has happened in the context of StaruG changes, but there is a tricky issue: once discharged, what happens to an re-over-indebted debtor, who can end up locked out of the system for up to 11 years. In GR, the historical distinction between access by merchants and non-merchants was elided by 2010 reforms introducing a discharge process for “entrepreneurs”, which led to non-merchants also applying because of the definitional vagueness. The latest law now applies to all.
In that light, can the distinction between entrepreneurs and consumers continue to be maintained in all systems and how generous should discharge be, particularly given the “Second Chance” approach across EU Member States. In DE, the view might be that different risk-taking requires differentiation: the issue being how to treat consumption debt vs. entrepreneurial risk-taking. There is a danger in applying consumer discharge regimes to entrepreneurs, especially with respect to exclusion from further procedures. Despite a willingness to promote second chance/discharge, moral hazard fears still alive. As for harmonisation or the emergence of common standards: Gauthier Vandenbossche thinks it possible, since many procedures have similar phases (negotiation, plan, judicial supervision, discharge), while Alexander Rokas thinks that, even if there is a uniform procedure, it is still possible for a court to take into account differences, e.g. good faith standards that might be different for businesses. Agreeing with this, Stephan Madaus sees the world moving to a more harmonised view, but the deeper dispute is whether this is just to relieve debt, a view that might still be disputed.
Fourth Plenary Session: Real Estate Industry
Picking up from the Autumn conference panel, Giorgio Corno (Studio Corno Avvocati IT)  introduced a discussion on the renegotiation or disclaimers of leases with John Briggs (3/4 South Square UK); Kelley Smith (Law Library IE) and Michael Thierhoff (Andersen DE). In the UK, the best way is a liquidation with powers to disclaim “onerous property”. Only notice to landlord and interested parties is now required outside of a formal liquidation process. Freeholds could also be disclaimed (e.g. if environmental liabilities attaching to land). The landlord normally proves for loss in procedure (arrears plus difference between future rent and market rate discounted to reflect accelerated payment). However, for other procedures, the position is more problematic. For IE, there is a similar, though not identical, position. Disclaimer is also possible though in examinership, not just in liquidation. Since a scheme of arrangement cannot reduce rents, debtors tend to apply for lease repudiation arguing the necessity for the outcome the examiner may be contemplating, including whether or not a scheme is useful. Landlords in this position will tend to want to negotiate if they face repudiation and reduced returns in procedures. In DE, no amendment of the lease is possible, just like in IE, thus adding leverage to renegotiations. However, landlords often take bonds equivalent to c. 3 months’ rent to mitigate this risk.
What about EIR Article 11? Assuming a hypothetical IT company in restructuring with branches in EN and FR, subject to onerous leases (on High Streets), would a secondary proceeding be useful/necessary? For the UK, the position was that paragraph 1 clearly references the lex situs, but paragraph 2 (introduced in the Recast) gave a role to court administering proceedings, if no secondary proceedings were opened. So, who disclaims? There might need to be a secondary, if a local rule requires the intervention (as in IT) of a local IOH, an example being the UK/IE cross-border case of Monsoon, where IE proceedings required using the local process, but the CVA sanction (unchallenged by the landlords) also merited consideration for recognition. The IE court said that public policy did not allow Irish landlords to accept a change of position that countered Irish practice. However, in the UK, UNCITRAL Model Law Article 21 could assist cross-border proceedings through recognition of foreign proceedings with the relief requested including to facilitate a disclaimer.
Fifth Plenary Session: More Harmonisation of Insolvency Law at the EU level?

Robert Hänel (Anchor DE) introduced the topic inviting the taking of a “Big Picture” approach by focusing on the CMU Pillars, one of which is “Making XB Investment Safer and More Attractive”; “Making EU More Secure for Investment, Consumers and Businesses”; “Completing the Single Market”: the latter also including improving insolvency, both domestic and cross-border. The timeline for current reforms was outlined beginning with the Impact Assessment, Public Consultation and re-formation of the Group of Experts on Restructuring and Insolvency (“GERI”).

For Miha Žebre (DG Justice and Consumers), the exact scope of discussions with MSS and EP will be coming soon. It has not yet been decided if a Directive Proposal will be accompanied by a Recommendation. Once produced, the Regulatory Scrutiny Board will then review the proposals and meetings with the Interservice Board and Member States interface will happen before the political process is opened. The aim is for a draft to emerge by 2022 Q3. For Robert van Galen (NautaDutilh NL), some harmonisation might be useful, some not, particularly where Member States have different domestic policies underlying rules. Can one choose between different approaches and to rank them by acceptability/desirability? Also, the matrix within which insolvency sits (property, contract etc) will be difficult to broach if needed for insolvency harmonisation.
In Miha Žebre’s view, there are two main drivers for the initiative: the current inefficiency of proceedings and/or systems and the fragmentation of insolvency (stemming mainly from embeddedness of insolvency frameworks in national systems, which can be rigid and resistant to change). Data that has been solicited as well as that “borrowed” from other assessments by the EBRD and World Bank clearly show that states with well-functioning proceedings have higher recovery rates. Who then are the stakeholders in this process? The view that it is constituted by a wide range of groups: academics, judges, policy makers etc. Within the discussions this far, some topics have appeared popular, such as transactions avoidance, MSEs and pre-packs. These have a high chance of being considered for inclusion.
For David Conaway (Shumaker Loop & Kendrick US), a July 2021 meeting on Abuse of the Chapter 11 System included a thesis by Adam Levitin of Georgetown Law to the effect that forum shopping is now judge shopping, carried out with view to gaming the system. Of the 375 insolvency judges, 3 deal with 57% of all cases: 1 in the White Plains District, SDNY (a single judge court); and 2 in SDTX (where the case management system assigns to these two judges). “Big Law” has figured out that they will get good outcomes, especially on third-party claims releases and contributory liability. This has been shown in the rise of the “Texas Two-Step”: a “move” to TX and subsequent split between assets and liabilities parked in separate companies (e.g. Johnson & Johnson), albeit this is at risk of being legislatively outlawed through venue reform rules (using e.g. a principal place of business rule).
On the range of issues, what of MSEs? Miha Žebre says these were not immediately on table when the GERI first met, but came to be because of the UNCITRAL initiative and awareness of MSEs as the backbone of economies (95% in numbers; 50% in value). Despite difficulties with defining what are MSEs, the GERI agreed it was time to formulate rules. Undiversified debtors depending heavily on payments and having difficulties with cash-flow make MSEs prone to financial difficulties. Thus, the need. For Robert van Galen, in some Member States, small companies may be provided for because system provides quick solutions for small companies/entrepreneurs; in other Member States, position might be more complicated, thus inviting consideration of another regime. The second question is then whether there is a benefit in harmonisation, perhaps using a modular approach. Small cases are different, since often they are not about realisations, but about liquidation of what might be there and discharges. For David Conaway, looking at the US 2019 small business reorganisations rules, such an approach works. Costs are still an issue: c. USD 10-15K, but very modest compared to traditional Chapter 11 proceedings.
For pre-packs, Miha Žebre says it would be of great benefit to maximise value and separate realisation from distribution process. Many Member States do not have such rules, albeit safeguards should be considered: e.g. the liability of silent administrators; the need for consultations; the place of employees (which currently might impede the adoption of a prepack framework). Publicity to bring procedures under the scope of the EIR will also be an issue. For clawbacks, the Bork/Veder Model Law has been a very useful inspiration. The diversity in Member State laws hampers cross-border business, especially in this area, which is also reflected in the INSOL Europe 2010 Report recommendation to the European Parliament. Overall, David Conaway believed harmonisation will result in better predictability, better risk assessments and will help promote investment.
The Second Day
Opening and Introduction

David Rubin and Frank Tschentscher opened with tributes to the late Nigel Davies and much missed Florica Sincu, both long-standing members of the INSOL Europe family.
Second Keynote Speaker
Barry Cahir introduced Paul Gallagher SC (Attorney-General IE). Against the background of attention to the East, the aspects of modern life that still merit attention are artificial intelligence (AI) and crypto-currency, holding both promise and potential for damage. Pre Northern Rock 2007 and the GFC 2008, no one expected crises. The models did not or could not predict events, because they could not anticipate uncertainty. The same is true of Covid-19, which has led to economic and human lockdowns and draconian rules not seen since WWII. It was widely assumed prior to the pandemic that plagues would not come again on the scale of the Spanish Flu. Countries are still coping now with these events, thus not seeing the threats of tomorrow. Regulation also sees the benefits of new technology, but not the risks. AI, biotech and new technology are all emerging and developing without great scrutiny. As economic growth has led to impact on the environment, new technology might lead to impacts as yet unanticipated. Strong AI might lead to achieving “tech singularity”: machines thinking and reasoning for themselves, while weak AI could cause deep learning, through which machines teach themselves, but evade human scrutiny beyond the initial setting of algorithmic parameters. Access to knowledge through access to data risks human intervention being circumvented. Re-engineering humanity through processing data becomes possible. So too, human/machine hybrids.
Threats from AI include artificial reality with no conception of harm to humanity; technology released with lasting consequences, including changes to the environment, ecology, geology etc.; generating disinformation and artificial personae; what does intelligence mean today? Deferring to AI could shatter societal understandings because AI is invisible, autonomous, not accountable. It has the capacity to reconfigure society, change access to information, thus risking inequalities etc. the Council of Europe and EU-US Tech Trade Partnership have attempted to form rules with commitments to democracy, human rights and the rule of law. The legitimate ambitions of using AI to assist in economic and other development has to be set against issues such as “algorithmic injustice”. Though institutional moves appear to be happening, wider consciousness is not prevalent and threats remain largely unknown to people, especially as AI might dominate internet and communications structures. According to Elon Musk, AI research is “summoning the demon” with the risk that AI can be weaponised, causing, as has already been seen, interference in democratic processes; the poisoning of public discourse; the undermining of legitimate authority and also causing public pandemic fears.
For crypto-currency, the issue is how will regulatory authorities cope with change. Proper controls at present do not exist. Risks are less dangerous than AI, but there is still no real appreciation of potential threats. Large corporations could use financial clout to create a loosely regulated financial sector: what happens if payment systems freeze and confidence is then withdrawn? Monitoring via blockchain could result in greater control over people, while subverting the role of states. This is an area that is still largely unregulated, though some instruments are in the making. Other risks include subverting monetary policy, economic regulation and financial networks. Some developments might be useful, but the loosening of links between central and retail banks/other financial providers could lead to risks becoming greater, even if technology speeds up transactions and makes lending decisions more efficient. National governments are suddenly taking notice, since traditional banking most at risk from new forms of transacting. Also, alternative payment structures could be used to undermine political relations and government policy, e.g. sanctions on RU.
Sixth Plenary Session: IOHs and GDPR (The Little Shop of Horrors)
Daniel Fritz (Dentons DE) introduced Hanneke de Coninck (Forent NL) and Jan Pohle (DLA DE). Issues canvassed in the panel included the interaction between contracts and GDPR; unfair competition law; whether and how the insolvency estate can obtain information from authorities; the process for sharing information with creditors and/or potential buyers (with opt-in requirements and the potential for customers). The view is that GDPR exemptions will need to read very closely to ensure compliance and also how far information can be processed. Moreover, the GDPR also has impact on how negotiations take place; bid structures and price valuations, which can be helped with a “Data Room Procedure” (a methodology to protect data, but also permit estimation of its value to transactions). Overall, expertise in this highly complex area is required.
INSOL International Briefing

Scott Atkins (President, INSOL International; Norton Rose Fulbright AU) opened with the priorities for the coming year: more collaborations, publications and educational opportunities. With the opening of the Asia Hub in 2019, INSOL International now has an eye on Asia and is also promoting new colloquia on media, arbitration as well as regulatory and legislative issues etc. A diversity and inclusion taskforce has been formed to support new/women/young members alike. INSOL International now has a presence across 103 countries and will celebrate its 40th anniversary soon. New thoughts arise: should INSOL become a standard-setting agency? Early insights from a recent development survey also suggests a need to be more people-focused and to support networking and collaboration. The pandemic and digital transformation have had impacts on practice and a strong feeling has emerged for a role for INSOL International and more involvement in professional development. What will the future bring? In brief, 1. Diversity (with praise for the current work by IWIRC); 2. (More) Professional Networking (with a reminder of the INSOL London event in June 2022); and 3. Capacity Building and Advocacy.
Seventh Plenary Session: Cryptoassets and Fraud (Insolvency Tech and Digital Assets Wing/Anti-Fraud Forum)
As Co-Chairs of the bodies collaborating in this session, José Carles (Carles Cuesta ES) and Carmel King (Grant Thornton UK) introduced Dani Haston (Chainalysis UK) and Aidan Larkin (Asset Reality UK/IE). A note was made of the phenomenal rise in crypto-currency recently: USD 15.8 trillion: 567%. NFT: USD 44.2 billion (also word of the year in 2021). There is a strong insolvency connection: (i) structure: platforms, traders etc; (ii) crypto-assets in cases. Looking for assets is quite simply a hunt for clues. The investigative process can be complex, given lack of visibility of crypto-assets, as compared to normal assets. Main issues include how assets are recovered, how value is estimated and/or preserved, how such assets are distributed. As for blockchain analysis, the collection of information of fraud cases is enabled, including information re: owners’ identities.
UK courts tend to be proactive to assist IOHs with powers to trace: disclosure, service out of jurisdiction. But, finding threads to identify and recover can be problematic. Often, fraud investigators do not communicate well with IOHs. Overall, the view is that the civil process is more useful than criminal/admin cases. A UK Crypto-Asset Taskforce formed for consumer protection, the good news being that regulation is coming to enable wider protection. EU market regulation is also achieving the same ends, including the cross-border investment impact. Some case examples can be cited: the Cryptopia insolvency required a portal to be built to allow claims and interaction with recovery litigation, while, in Quadriga, because property principles applied, so similar rights were enabled in the asset recovery process. Moreover, wallet collection services can be provided by specialists to help IOHs in recovery process.
Eighth Plenary Session: The Courtroom of the Future (Judicial Wing)
Judge Michael Quinn (High Court IE) introduced Judge Jeanette Melchior (Maritime and Commercial Court DK) and Judge Caterina Macchi (Milan Civil Court IT) to recount experience within the pandemic, including its impact on court hearings, remote attendance/hearings, submission of documents, time limits, technical provision/support and the updating of e-filing rules to make digital submissions mandatory. Procedural rule changes were, nonetheless, difficult to apply when staffing levels dropped due to social distancing and illness. Verifying identities of participants when hearings moved between face-to-face and distance modes also became an issue. Enforcing health rules while hearings continued or returned was also felt as problematic. An interesting point was made, however, about different attitudes to hearings and the psychology of hearings (analysing behaviour, reactions, listening to what is being said). Also, for younger colleagues without much pre-pandemic experience, the benefit of witnessing colleagues and court practice has been lost or has been slow to develop post-pandemic. Mental health issues have also proliferated. Further persisting issues remain, including equality of arms (e.g. familiarity with technology; digital poverty/access), but cost reductions have also been achieved, particularly with hybrid approaches.
Ninth (and Final) Plenary Session: New Financing Trends for Businesses in Distress
Led by Alina Zechiu (CITR CY), panellist included Alessandra Biotti (Chiomenti IT), Francesco Ussenti (Prelios Innovation IT) and Damiano Pascucci (Prelios Innovation IT). Discussion focused on MSE-related issues and the fact that insolvency frameworks play a crucial role in their life cycle, but are less well suited to the type of entity. Banks have little appetite to invest in MSE restructuring, though alternative financiers seem to be coming forward. There is a focus on SPV use to channel financing and funds repayments in investment strategies as well as the use of securitisations by isolating assets to help in managing bankruptcy risk. Portfolio holders work closely with financiers of all types anyway, but issues about non-performing exposures and pressures to enforce collateral are critical. Overall, good people, skills and structures are essential to manage such assets in restructurings to properly advise on legal risks. Remaining concerns include governance over transactions, particularly when rescheduling required, but high levels of UTPs (Unlikely to Pay) could be a bonus to distressed debt investors, who are highly diversified and thus can take on these risks.
Closing Words

Frank Tschentscher closed the conference with thanks to the various teams involved (conference organisers, INSOL Europe house team, AV and Tech), facilitator, speakers and sponsors as well as looking forward to the Gala Dinner later that day and to reconvening in Dubrovnik in October 2022.
