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The protection of the 
dissenting creditors’1 
interests is one of the 

core issues to be considered 
in recognition of debt 
discharges under foreign 
restructuring plans. The 
recent restructuring case of 
the OJSC International Bank 
of Azerbaijan (IBA)2 is a clear 
indication of how differently 
the courts in various 
jurisdictions deal with the 
issue: the English and the  
US courts3 reaching 
contradictory outcomes in 
respect to analogous relief  
(an indefinite stay) sought  
by the IBA. 

In refusing the relief  sought,4 
the Court of  Appeal (England 
and Wales) referred to the Gibbs 
rule articulated by Lord Esher 
MR in Antony Gibbs which aims 
to protect English-law creditors 
from the adverse effects of  foreign 
insolvency proceedings and 
stipulates that a contract can only 
be discharged under a proper law 
governing this contract.5,6 The 
court concluded that the indefinite 
stay would, in substance, 
indefinitely prevent English 
creditors from enforcing their 
English law rights, effectively 
meaning the discharge of  the said 
rights. It also highlighted the 
possibility of  the initiation of  
analogous proceedings under 
English law by the IBA.7 By way 
of  contrast, Judge Garrity in the 
US Bankruptcy Court (SDNY) 
granted the relief  and overruled 
any objections thereto.8 

Criticism of the Gibbs 
Rule: is the idea 
behind it worth 
preserving? 

Academics and practitioners from 
various jurisdictions consider that 
the Gibbs rule is not in line with 
the principle of  universalism or 
(its current form) modified 
universalism, which envisages a 
single set of  insolvency 
proceedings with worldwide 
effect.9 The late Professor Fletcher 
highlighted the paradox that 
English law does not recognize the 
foreign bankruptcy discharge, 
while expecting the English 
bankruptcy discharge to have 
universal effect.10 Look Chan Ho 
argues that the rule and the CBIR 
(Cross-Border Insolvency 
Regulations 2006) are mutually 
exclusive.11 In Singapore, Judge 
Ramesh disapproves the 
characterisation of  debt discharge 
under compositions as a matter of  
contract law,12 while the US 
bankruptcy judge, Judge Glenn, 
criticizes the rule by describing its 
essence as territorialism.13 

It is possible to agree with 
these arguments (in part) that the 
manner of  the implementation of  
the rule is inconsistent with 
modern developments in cross-
border insolvency law. In cases 
where the plan confirmed by the 
COMI (centre of  main interests 
of  the debtor) court does not treat 
the creditors less favourably than a 
plan under the law of  the contract 
would do, the necessity to initiate 
costly and time-consuming 
parallel proceedings is not 
comprehensible. 

Having said that, one can 
question whether the idea behind 
the Gibbs rule is also completely 
wrong. Arguably, the answer to 
this question is not affirmative, as 
the creditors’ reasonable reliance 
on the minimum guarantees 
provided for by the law governing 

the contract cannot be completely 
ignored. The US approach based 
on the satisfaction of  procedural 
fairness14 cannot be accepted as 
an ideal solution to that end. The 
US courts generally extend comity 
under Chapter 15, if  the 
fundamental standards of  
procedural fairness have been met 
and US public policy has not been 
violated in the respective foreign 
proceedings.15 

Professor Stefan Madaus 
makes a clear distinction between 
insolvency and restructuring 
proceedings and highlights the 
contract law underpinning of  the 
latter,16 which is also relevant to 
the issue of  recognition of  a 
foreign bankruptcy discharge. 
Accordingly, the law of  the 
contract is to be taken into 
account in the recognition of   
debt discharges under foreign  
law. The problem deserves much  
more attention, particularly in 
cases where well-established 
substantive tests17 dealing with the 
rights of  the individual dissenting 
creditors do not exist under the 
foreign law governing the 
confirmation of  the plan. 

An alternative 
approach? 
Article 22 (1) of  the MLCBI 
(UNCITRAL Model Law on 
Cross Border Insolvency) and 
Article 14(f) of  the MLREIRJ18 
are of  particular importance in 
this regard. Both provisions 
highlight the need to consider 
whether the interests of  the 
affected creditors have been 
adequately protected. The 
language of  the latter is 
particularly significant, as it 
highlights the confirmation of  a 
plan of  reorganization and 
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discharge of  debts. This safeguard 
offers an additional (and broad) 
layer of  substantive protection for 
the affected creditors besides the 
“procedural fairness”, “public 
policy” and “fraud” safeguards in 
the text.19 

Despite the refusal to extend 
comity, while considering 
recognition and enforcement of  
foreign restructuring plans and 
foreign discharge of  debts, in a 
limited number of  cases,20 
bankruptcy courts in the US 
acknowledge the broad discretion 
given to them under section 
152221 of  the U.S Bankruptcy 
Code.22 US courts define 
“sufficient protection”23 as 
embodying three basic principles: 
“the just treatment of  all holders 
of  claims…, the protection … 
against prejudice…., and the 
distribution of  proceeds of  the 
[foreign] estate substantially in 
accordance with the order 
prescribed by US law.”24 The 
third principle mentioned needs 
to be further explored: it 
empowers the US courts to take 
into account the relevant 
substantive provisions of  US law. 
It should also be mentioned that 
such direct application is only 
operative where the dissenting 
creditor opposes the recognition 
of  the foreign restructuring plan.  

As to the essence of  the said 
test, the MLCBI does not 
contemplate any substantive test.25 
A viable solution could be to 
apply the respective tests 
applicable under the law 
governing the contract (e.g., the 
“best interest test” under Chapter 
11 plan confirmation26 or “unfair 
prejudice” challenge under an 
English CVA),27 due to the 
contract law underpinning of  the 
restructuring law28. 

In summary, this author 
proposes a two-tier test 
(“substantive fairness test’).29 At 
the first tier, the assessment should 
show how differently would the 
opposing creditor have been 
treated in analogous proceedings 
under the law of  the contract by 
applying the respective test 
thereunder. Unfair treatment can 
be affirmed in cases where the 
result of  such assessment indicates 

that the foreign plan has had a 
materially adverse effect on the 
entitlements that the opposing 
creditor would have received had 
the plan been confirmed under 
the law of  the contract. It is also 
worth mentioning that the foreign 
restructuring law need not to be 
identical to the law of  the contract 
and only the material adverse 
effect should be taken into 
consideration. 

The second tier comes into 
operation only if  the fact of  unfair 
treatment is established. This tier 
comprises (i) the examination of  
the foreign law governing the plan 
to establish whether effective 
safeguards exist to remedy such 
unfair treatment and (ii) if  yes, an 
assessment of  whether the 
opposing creditor has exhausted 
all remedies available under 
foreign law.30 

Concluding remarks 
The purpose of  this article is to 
reopen the discussion on the need 
for the development of  new 
mechanisms to protect the 
substantive rights of  dissenting 
creditors, while considering the 
recognition of  foreign 
restructuring plans and 
bankruptcy discharges thereunder. 
Of  note is that courts in states that 
have implemented the MLCBI or 
the MLREIRJ have broad powers 
under the respective provisions of  
those texts. ! 
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