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The treatment of environmental claims in insolvency is a particularly controversial topic,
as the goals of maximising the return to creditors conflicts with the public policy duty to
protect the environment. But also, the interests to give viable businesses a second chance,
avoid loss of jobs, distress to local communities may conflict with the interest to prioritise
the protection of the environment through means of the insolvency law.

The insolvency administrator’s right to disclaim onerous property (and thus the
environmental liabilities which arise as consequence of the administrator’s possession of
the polluted property)is generally accepted in Germany.' In England and Wales, liquidators
(but not administrators)® can unilaterally (i.e., without the need for a court sanction)’
disclaim onerous property pursuant to s.178 1A 1986.*

Different jurisdictions adopt different strategies for dealing with environmental liabilities.
The Canadian Supreme Court recently prevented the sale of an insolvent company’s assets
when environmental liabilities needed to be discharged.” Other common law countries
follow the Canadian view that, where the insolvency estate has sufficient funds, these
should be used in priority to meet environmental liabilities.® This is in contrast with English
case law, which does not consider the disclaimer of environmental liabilities as an obstacle
for terminating the procedure.” The case of Re Baglan Operations Ltd [2022]° seems to
suggest a shift in the attitude of English courts. In Germany, the ranking of environmental
claims has been hotly debated. According to the Federal Administrative Court,
environmental claims qualify as claims incumbent on the assets of the estate provided the
criteria under the respective liability provision are fulfilled (e.g., as the case may be by the
operation of the polluting facility or the possession of the polluted property).? The Federal
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Court of Justice instead held that claims relating solely to the possession of an already
polluted property should be considered ordinary insolvency claims.™

This presentation conducts a comparative analysis of the principles governing English,
German and European insolvency and environmental law to offer a principled approach
for the use of disclaimer powers and the ranking of (environmental) claims in insolvency.
It analyses whether different approaches, such as recognizing a preferential status to
environmental claims and the disclaimer of onerous property, are effective in balancing
the different goals of insolvency law. It concludes by arguing that a promising alternative
solution may be offered by employing business and human rights due diligence for dealing
with environmental issues that impact local communities and the society at large.
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