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The purpose of directors’ duties in the insolvency context
A critical assessment based on empirical data from Austria and the Netherlands
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The purpose of directors’ duties in the insolvency context

Austria

v

Duty to restructure derived from the duty

of care (specified after implementation of
of the PRD 2019)

Duty to reorganise
Duty to file for insolvency

Prohibition of payment protecting the par
condicio creditorum

The Netherlands

v’ Duty to take measures to avoid insolvency
derived from the general duty of care and
the duty to act in the best interest of the
company

v Prohibition to enter into a new obligation

v" Prohibition of payment (to related
parties)
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Austria
v’ Survey
v' 107 insolvency administrators

v" Responses from all 9 states
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Methodology

The Netherlands
v’ Survey and document analysis
v' 177 bankruptcy trustees

v 2134 Dutch Bankruptcy reports
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How often are breaches of duties identified?

Austria The Netherlands

Duty to Restructure
el

Duty to Reorganise

Fraud

Saammetaed

0% 5% 10% 15% 20% 25% 30% 35% 40% 45% 50%

Duty to File

9, 0, 9, 9, ;
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How often are liability claims enforced?

Austria The Netherlands

improper management -

not enforced

Settlement _ FraUd _
iregularities (toal) |

0% 20% 40% 60% 80% 100%

Not at all

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%

W Restr. W Lliqu.

B Document analysis



INSOL
EUROPE

EMIC
FORUM

INSOL Europe

Academic Conference
MAIN SPONSOR

AMSITERDAM EdinCocus

EENEEENE
11-12 October 2023

Lack of redress possibilities

Insuffident assets in the estate to cover the costs

Why are liability claims not enforced v«

Austria

95%

say that identified liability
claims are uncollectible

m Lack of prove

W Fraud reports are hardly followed up

m Lack of legal tools toenforce

m The enforcement is notin the best interest of the joint creditors

The Netherlands

® No D&O insurance

80%
m Lack of collectibility (95%) 70%
m Lack of funds in the estate (65%) 0%

m Risk of legal costs (64%)
50%

m Lack of facts (54%)

m Lack of time (39%) 40%
= No D&O insurance (38%) 4
= Damage settled differently (18%) a
Other (6%) )
0%

Rank 1 Rank 2 Rank 3 Rank 4 Rank 5 Rank 6 Rank 7 Rank 8
(maost (least
important) important)

3% 8
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A new perspective on the purpose of directors’ duties in
the insolvency context

To file... ( t ... or not to
..orto file?

restructure...)
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Jessie Pool
j.m.w.pool@law.leidenuniv.nl
www.linkedin.com/in/jessiepool

We look forward to
the discussion!

Georg Wabl
wabl@bindergroesswang.at
www.linkedin.com/in/georgwabl




