WEBSITE VERSION (Full version)
“The Perpetual Renewal of European Insolvency Law”

The INSOL Europe Academic Conference Annual Congress 2023 took place on 11-12 October 2023 with the exciting theme: “The Perpetual Renewal of European Insolvency Law”. New chair, Prof Rodrigo Rodriguez and new deputy chair, Dr. Jennifer Gant welcomed the delegates at the Hotel Okura in the outstanding city of Amsterdam.
The Annual Conference was attended by over 80 delegates from nearly 24 different jurisdictions. Opening the event, Rodrigo Rodriguez welcomed delegates and thanked the sponsors Edwin Coe LLP who have allowed talented speakers to be selected and to share their knowledge in Amsterdam. The Chair also encouraged participants to engage provocative discussions in spite of the current international context blackened by the recent events in Israel.

Day 1

Afternoon Sessions

The first session titled ‘The Ever-Evolving Landscape of Preventive Restructuring’ was chaired by Rodrigo Rodriguez.
The first speech entitled ‘Absolute Priority Rule Dilemmas in the Case of Slovenia’ was delivered by Jaka Cepec (School of Business and Economics, University of Ljubljana).
Jaka explored the implications of the Absolute Priority Rule (APR) in corporate bankruptcy law, focusing on its application in the context of Slovenia. 
Before focusing on the case of Slovenia, Jaka provided insights into different comparative approaches to the APR rule, examining its application in countries like the United States, Germany, and England, including in the case of ‘contractual exemptions’(where a majority within the class of creditors can agree to deviations).

After highlighting Slovenian institutional background in insolvency proceedings (mentioning key reforms in 2011 with the introduction of minimum payment requirements for debtors in reorganization plans and in 2014 with the implementation of mandatory APR rules along with mandatory debt-to-equity conversion).
Jaka concluded that the incorrect adoption of the APR rule can have adverse consequences for a country’s insolvency law as far as the EU Directive on restructuring and insolvency had raised further questions and interests in this regard.
Then, it was the turn of Doc. Dr. Remigijus Jokubauskas (Mykolas Romeris University, Lithuania) to focus on ‘Effectiveness of Discharge of Debt of Entrepreneurs in EU Law’.

Remigijus started his presentation in reminding the elements of the discharge of debt procedure for entrepreneurs and asked whether the discharge of debt procedure for those debtors can be effective and at what cost (proper balance between the interests of the debtor and creditors).

To that end, Remigijus reminded the audience that the discharge of debt of entrepreneurs can closely be linked with fraudulent forum shopping issues when entrepreneurs are looking for more beneficial insolvency legal regime. While the EU Directive on restructuring and insolvency has provided harmonised elements of the Discharge procedure, Remigijus underlined that questions remain such as how the ‘entrepreneur’ (professional – or not and of good faith) should be perceived under the scope of the Directive and how the requirements of commencement of discharge of debt procedure should be interpreted (repayment plan, on-going running business and protection of family interests).

Citaton of Shakespeare ??
At the end, Remigijus asked whether the discharge of debt procedure for entrepreneurs indeed provided a fresh start for entrepreneurs after the conduct of such procedure and particularly in light with the non-dischargeable debts (such as tax claims) and missed opportunities (protection of personal data, residence clause, personal guarantee and co-owners of business) and how this may impact the willingness of creditors to provide further credits.
Then, the third speaker focused on ‘The Preventive Restructuring Directive and national choices of priority rules: Sparking convergence or entrenching past approaches?’. 
In delivering his speech, Sjur Swensen Ellingsæter (BI Norwegian Business School, Department of Law and Governance) reminded the fact that the EU Directive on restructuring and insolvency allowed Member States to choose between three priority rules, namely (1) the relative priority rule (RPR - Cram down of dissenting classes of creditors which is conditional upon such creditors receiving treatment better than shareholders ), (2) the absolute priority rule (APR - Cram down of dissenting classes of creditors is only possible if shareholders do not retain value) and (3) the relaxed APR (rules requiring absolute priority unless deviations are necessary to achieve the goals of the restructuring).
Against that background, Sjur wondered whether these options were compatible with the rationale of promoting cross-border investments and lending? In other words, Sjur asked whether a Directive leaving member states to choose within a set of different rules would nonetheless contribute towards reducing uncertainty as to the law of other member states?

To answer these questions, Sjur examined the options made by the policy makers in several member states (Denmark, Germany, Ireland, the Netherlands and Sweden) when transposing the EU Directive on restructuring and insolvency in national law. 

Sjur’s conclusion was that some convergence can be identified towards relaxed APR (in particular, Dutch and Swedish law) while differences remain behind the national transpositions. Let’s see what will be the different perceptions in practice and if ‘best practices’ can arise to identify the priority rule that will best serve creditor interests.

After a coffee break, the conference continued with a second session entitled ‘Softer Sides of Corporate Rescue: A Closer Look at Social Fairness and Public Interest’ chaired by Gert-Jan Boon (Leiden University NL, Chair of YANIL).
During the second session, the first speakers focused on ‘The socio-legal obstacles to the rescue culture’. During their joint presentation, Emilie Ghio (Lecturer in Corporate & Insolvency Law, University of Edinburgh) (Thorntons LLP; University of Dundee) presented first the outline of the rescue culture project which aimed at identifying common trends and best practices by a comparison on the means put in place to reduce the number of avoidable liquidations in 18 different jurisdictions.
Then it was the turn of Donald Thomson to remind the audience that rescue culture had sadly not automatically translated into rescue mechanisms over the years, stigma has regularly been raised as one of significant importance in EU literature or national literature.
Emily and Donald highlighted that how insolvency actors understand the sense of stigma around insolvency and business failure acted as an obstacle to the successful implementation of the mechanisms of the rescue culture. With regard to corporate debtors, they may hesitate to initiate corporate rescue processes and disclose their financial troubles publicly.
Combining two qualitative studies based on different methodologies (empirical and interviews), Emilie and Donald’s findings show that debates around stigma prevail in policy and legislative discussion alongside academic literature. However, in the corporate reality, they found that amongst corporate directors, the sense of stigma around insolvency was not as strong as the literary narrative might suggest. Rather, the empirical study revealed that the levels of stigma are moderate to low. Most importantly, they identify an acute lack of knowledge of insolvency law and procedures amongst corporate managers.
It was then for Elina Moustaira (Professor of Comparative Law, School of Law, National & Kapodistrian University of Athens) to ask the question: Is Par Conditio Omnium Creditorum just a legend?

Elina first reminded that it is often argued that in insolvency proceedings, there is nothing much left for equality of creditors leading to the thought that the equality principle is then far from reality while equality of creditors remains important within classes of creditors where the pari passu treatment is guaranteed (by the Constitution and by the International Treaties on Human Rights).
On the question whether this principle is considered as a standard in international insolvencies, Eleni reported that the answer is obviously positive for those who believe that this is the most important target that international insolvencies should aim to. 

As there is a clear equality of creditors when there are various classes of creditors and by application of the rule of absolute priority between the classes, the equality of creditors remains dominant, the question arose whether unification of insolvency rules would guarantee the equality of creditors.
In any case, Eleni concluded that despite the fact that the principle of equality is being steadily disputed, undermined, avoided, questioned by the commentators of recent national, regional and international insolvency rules or/and recent insolvency cases, it remains one of the central targets of the international insolvency proceedings.
The next presentation focused on ‘Securities Dominance – Once and Forever’, resulting from a joint paper written by Paul Omar (Technical Research Coordinator, INSOL Europe) and Christoph Paulus (Emeritus Professor, Humboldt University Berlin).

During their joint presentation, Paul presented the reasons to like securities (greater protection, priority, over-securing, In Rem right, etc…) or not (costs, loss of priority, merger of pools, tracing difficult and breach of the pari passu principle).
Christoph underlined the reasons for being more sceptical and particular why shall security empower the creditor to control the debtor as after all, control allows to (ab?)use an insolvency proceeding as a tool for a take-over (loan-to-own-strategies). In the same vein, why shall a secured creditor have a say in a restructuring, as after all, security is good for ranking but in case of restructuring ranking plays no role (liquidation is asset-related; restructuring is claim-related)?
Paul underlined that holding an asset-security is largely considered as a permissible way for a creditor to gain extra protection as an exception to the pari passu principle.

The international bodies active in the field, including the World Bank, also readily accept this position. This view is undoubtedly boosted by the view of the international institutions active in the lending and law reform sectors. For them, the presence of an effective security regime constitutes prime access to finance.
However, Paul made it clear that things could be done differently depending on the law or legal system with which the jurisdiction is familiar through its historic connexion (eg. Islamic finance model or increasing amount of crypto assets). 
In their conclusion, the audience was invited us to explore if are there any forms of cooperation outside the traditional framework that can exist between creditor and debtor that can secure funding which may however involve, inter alia, having to reconceptualise what property law means by “ownership”.
Gabriel Moss Memorial Lecture

Before the closing of the first part of the conference, Prof. em. Bob Wessels (University of Leiden) delivered the “Gabriel Moss Memorial Lecture” focusing on ‘As The Wheels Turns - On Paradigm Shift and New Dynamics in European Insolvency Law’.
After Bob dedicated an emotional tribute to Gabriel Moss, the lecture focused on the changing environment for businesses since 1990s leading to question the future of European Insolvency Law. As the EU wheels are nowadays turning around harmonisation with focus on business rescue, Bob questioned the philosophy(ies) behind wheel turning emphasizing in particular on the role of courts and of insolvency office holders/IPs. 
Options were proposed to encourage further cooperation between the various insolvency actors among greater efforts in training of national and other EU judges, court specialization or outsourcing to mediator, arbitration, supervisor and finally to regulate the rules applicable to IPs.
To feed the ambition to create a true European judiciary, the opinion that the European Commission should facilitate sharing of best practices between MSs, was expressed underlining the huge importance for insolvency actors to exchange on experiences (including the establishment of an easily accessible repository finding its basis in the European Insolvency Regulation).
The future of European Insolvency Law is still on-going as after harmonising pre-insolvency and post-insolvency (debt discharge) harmonisation on national insolvency laws, some of themes which had not been covered may be debated within the framework of the EU new proposal of 7 December 2022. 

Another step toward harmonisation way is therefore on its way.
The Gabriel Moss Memorial Lecture was then followed by the Welcome Reception and the Academic Dinner.

Day 2

Morning Sessions

Day 2 started with a third session titled ‘Session Three: Harmonisation and Coordination in Cross-Border Insolvency and Restructuring’ chaired by Rolef De Weijs (University of Amsterdam).
The first presentation entitled ‘The Jam in the Sandwich – the EIR’s Strengths and Shortcomings in the Crypto-asset Market’ was delivered by Prof Dominik Skauradszun (Fulda University/Frankfurt Court of Appeal, Germany) and Prof Paula Moffatt (Nottingham Trent University, UK).
The presentation was the occasion to deliver some results of a study undertaken under the auspices of CERIL (The Conference on European Restructuring and Insolvency Law) where pros and cons of the existing insolvency tools available for addressing a crypto-asset service provider insolvency were explored. Indeed, the audience was reminded that failures such as FTX, Three Arrows Capital, Voyager and BlockFi had exposed the insolvency risk that crypto-asset service providers can pose to consumers given the fact that the market in crypto-assets had been largely unregulated in the EU until recently. Indeed, in May 2023, the adoption of the Markets in Crypto-assets Regulation (MiCAR) aims at seeking to ‘safeguard the ownership rights of clients, especially in the crypto-asset service provider’s insolvency’ (Art 70(1)).

Against that background, the aim of the presentation was to highlight the ‘sandwich’ position of the European Insolvency Regulation Recast (EIR) within a plethora of highly technical EU bank insolvency legislation, and to recommend the best approach for the EU to take.

As Regulations alone cannot prevent insolvency, a critical question remains: what happens if a crypto custodian becomes insolvent? To this question, the answer was not straightforward as depending on the type of services that these crypto-asset service providers provide (sometimes similar to the services of a bank or investment firm).

At EU level, along comprehensive regulatory regimes designed for financial sector entities in financial distress (Single Resolution Mechanism Regulation (SRMR), Bank Recovery and Resolution Directive (BRRD) and Credit Institutions Winding-up Directive (CIWUD)), the question was whether the EIR may answer to uncertainties for crypto-asset service providers?
The conclusion was that despite the fact that the EIR is not perfectly suitable for crypto-asset service providers’ insolvencies, the less complex insolvency rules of the EIR will provide a better toolbox for managing the insolvency of crypto-asset service providers, especially pure crypto custodians.

Then it was the turn of Dr. Nicoleta Mirela Năstasie (Insolvency practitioner, lawyer, arbitrator, consultant in industrial property) to deliver her presentation focusing on the 

‘Treatment of intellectual property rights - trademarks - in cross-border insolvency. Protection and harmonisation through supranational statutory mechanisms and EUIPO best practices’.

Nicoleta first reminded that national approaches in insolvency or restructuring proceedings to the treatment of intellectual property rights have been unpredictable and inconsistent. Due to the diversity between courts systems, fragmented cross-border litigation, differences and duplication of cases at national level, decisions addressing intellectual property rights in cross-border proceedings and the recognition of foreign insolvency proceedings with substantive approaches to the treatment of intellectual property rights differ so as to legal uncertainty remains while multiple disputes over trademark rights could be a deterrent for international companies to own and enforce trademark assets.
Against that background, Nicoleta calls for the need to specifically address the judicial and practitioner cross-border challenges in relation to intellectual property law issues and disputes, as well as the role of international organisations such as the EUIPO.
Nicoleta examined the types of proceedings that exist within the statutory frameworks and practices of the EUIPO, as an important organisation for intellectual property law, and the challenges they pose for businesses and companies during insolvency proceedings. To that end, Nicoleta reminded that the European Union Intellectual Property Office (EUIPO) is responsible for managing the EU trademark. It cooperates with international organisations and bodies active in the IP field and with other EU agencies. In other words, it is the EU’s base for the owner of exclusive rights to use or sell, promote, or negotiate licences or other agreements.

Then it was time for Nicoleta to also analyse whether EU Regulation 848/2015 addresses crucial issues dealing with intellectual property rights in case of debtors’ insolvency (disclosure and legal exclusivity, contractual arrangements for the exploitation and protection of trademarks, infringement actions and other remedies, registration) and in particular on the value of trademark protection or how to keep the balance between maximising value and the interests of the interested parties.
In conclusion, Nicoleta considered that international trademark protection, methodologies and mechanisms offered by this organisation can be useful for the management of insolvency proceedings at EU level.
Before the coffee break, Reinhard Bork, Ben Schuijling and Michael Veder shared with the audience a work in progress on the following topic: ‘Definition of Insolvency’ based on one of the issues that was on the agenda of the European Commission. Despite the fact that this item was finally discarded from the European Commission legislative proposal on harmonisation (07.12.2022), the leaders of the project found necessary to address this topic as far as important concepts as insolvency (e.g. in Art. 36) or the debtor’s inability to pay (see Art. 6(1)(a)) remain undefined at EU level.

The ambits of the project leaders are to present the outcomes of the project to the European Commission in due time, so that it can be taken account of in the discussion of the Commission proposals. We look forward to hearing the findings of this promising project based on national questionnaires sent to a working group with 33 members from all EU-Member States (+ UK) on the national understanding of key concepts such as inability to pay debts which supports the attempts to harmonise insolvency laws in Europe !
After the morning coffee break, a session titled ‘Modern Issues Affecting Corporate Insolvency’ was chaired by Jessica Schmidt (Professor Universität Bayreuth).

The fourth session opened with a presentation entitled ‘A Principled Approach towards the Disclaimer of Environmental Liabilities: Lessons from Europe (and the Rest of the World)’

In this presentation, Eugenio Vaccari (Senior Lecturer in Law at Royal Holloway, University of London (UK)) and David Ehmke (Associate at Willkie, Farr & Gallagher LLP (Germany)) firstly stated that the interests to give viable businesses a second chance, avoid loss of jobs, distress to local communities may conflict with the interest to prioritise the protection of the environment. Indeed, the treatment of environmental claims in insolvency is a particularly controversial topic where the goals of maximising the return to creditors conflicts with the public policy duty to protect the environment.
This presentation described the comparative analysis of the principles governing English, German and European insolvency and environmental law to offer a principled approach in favour of a preferential status to environmental claims and the disclaimer of onerous property.

While different jurisdictions adopt different strategies for dealing with environmental liabilities (right to disclaim onerous property, priority of environmental liabilities,  

The authors’ conclusions were that (1) there is a need to avoid externalisation of business failure (an approach based solely on priorities is inadequate), (2) insolvency proceedings aims can be enlarged to the environmental concerns and (3) Human Rghts Due Diligence should be taken into account (2011 United Nations Guiding Principles on Business and Human Rights (UNGPs), EU Directive on corporate sustainability due diligence (CSDDD), Queensland’s Environmental Protection (Chain of Responsibility) Amendment Act 2016 (CoRA)).
Then it was the turn to Giulia Pancioli (Ph.D. Candidate, University of Ferrara (Italy) to speak about ‘A sustainable approach to Insolvency Law: Insights from EU law and the Italian Model of WBOs’.

According to Giulia, if sustainability and inclusiveness have become central elements of the EUs long-term economic recovery strategy, it becomes difficult to guarantee sustainability when an enterprise is insolvent where the main concern is to ensure the best satisfaction of creditors over the interests of other stakeholders. 

Referring to the EU Directive on Restructuring and insolvency, business continuity pleads also for a socially responsible restructuring, and employees should be considered part of the organisational value of the enterprise, and in consequence should be granted the right to choose the most suitable restructuring measure and approve those that have a significant impact on work organisation and those which affect their contractual relations.

In Italy, workers’ buy-outs (WBOs) during insolvency proceedings are means to avoid closures and safeguard employment levels but appear to raise some doubts in relation to the lack of employees’ voting rights in restructurings and uncertainties from creditors when it comes to the approval of such means.
In order to reconcile traditional approaches to insolvency with the growing relevance of employees’ rights in restructuring proceedings, Giulia proposed to (1) give more voice to employees and their representatives in restructuring proceedings, (2) put in place incentives to business transfers to worker cooperatives also in the form of SCE (Regulation 1453/2003) and (3) to provide European fundings to workers cooperatives.

The morning session ended with Lidija Šimunović, PhD in Law, Assistant professor at the Faculty of Law in Osijek, Croatia, Department for Commercial Law) focusing on ‘ESG Opportunities in Pre-bankruptcy and Corporate Restructuring: A comparative study of the US and the EU approaches’ (paper co-authored with Christoph Henkel).
Lidija reminded the audience that the aim of this joint presentation is to explore the issue of distressed credit investments and ESG opportunities in pre-bankruptcy and corporate restructuring in the United States and the European Union to identify the different approaches taken in the European Union and the United States.
Lidija found that while the United States seems to partially lack behind in recognizing the importance of non- financial sustainability in context of corporate restructure, the European Union started to include ESG factors and sustainability more directly in their pre-bankruptcy and restructuring policies.
Lidija concluded that ESG may be introduced in pre-bankruptcy and restructuring as far as (1) there is no specific provisions how to promote and proceed ESG issues in pre-bankruptcy and restructuring, (2) ESG may be relevant for the choice between bankruptcy vs. Restructuring or  viability test vs. best interest of creditor test, (3) ESG is changing the way that business is conducted around the world and (4) ESG is becoming crucial in deal-making, decision making, due dilligence, monitoring, potential liability, etc.
Afternoon Sessions

After the lunch break, session V took place on ‘Asset Tracing and Transaction Avoidanc’ which was chaired by Eugenio Vaccari (Senior Lecturer in Law at Royal Holloway, University of London (UK)).
First of all, Antonio Leandro (Full Professor of Public and Private International Law, University of Bari Aldo Moro) spoke about ‘Tracing and Attaching Bank Accounts in EU Cross-border Insolvency Proceedings’. Antonio first reminded that if creditors often request judicial authorities to order the attachment of the debtor’s bank accounts as a pre- or post-judgment measure to protect their claims, it is then for insolvency practitioners to deal with these measures, including third parties’ bank accounts that are of interest to the proceedings. The latter may have indeed a certain level of complexity in cross-border cases and in particular to identify the EU instruments applicable and whether they may bring an efficient solution.
If the European Insolvency Regulation 2015/848 plays a primary role by establishing extraterritorial powers of insolvency practitioners and governing the coordination between the lex concursus and the law of the State in which the bank account is located (as well with communication between authorities), the Regulation (EU) No 655/2014, which has instituted the European Account Preservation Order (EAPO) procedure to facilitate cross-border debt recovery in civil and commercial may also apply.

Antonio clarified the situations where insolvency practitioners may make use of an EAPO before investigating the provisions contained into European Commission legislative proposal (07.12.22), and in particular Articles 13-16 (provisions about TAB in insolvency proceedings where the information about assets belonging to the estate or subject to avoidance actions is directly transmitted by an automated mechanism.
Antonio concluded that uncertainties remain, for example, (1) on the inclusion of foreign IPs due to the difference in wording between Article 14 and 18 of the Proposal, (2) on the compliance with standards of confidentiality and data protection, as well as (3) on the searching for info as to the bank account’s beneficial owner to assess whether the account belongs to the debtor or is of other interest to the insolvency estate.
The second presentation was entitled ‘Ukraine vs UK: Limitation Period for Transaction Avoidance: (Un)limiting the Possibilities of Asset Recovery in Insolvency?’ and delivered by Olha Stakheyeva-Bogovyk (PhD in law, Associate at McDermott Will & Emery UK LLP).
Olha firstly reminded that the possibility to avoid transactions is a powerful asset recovery instrument for insolvency practitioners to increase the insolvency estate for a pari passu distribution for the benefit of the general body of creditors while a limitation period may affect the prospect of an ultimate success. 

In this connection, Olha made a comparative analysis of approaches used in Ukraine and the UK when considering transaction avoidance claims (i.e. avoiding the preference, or a transaction at an undervalue, or transactions defrauding creditors) for which an IP may be liable for in case of failure to act timely.

Olha concluded with the need for Ukraine to have an ‘extended’ limitation period by way of the UK example so to have effective asset recovery mechanisms in practice.
The fifth session closed with a joint presentation on the ‘Distressed Financing In-Between Regulatory Regimes’ by Antun Bilić (Asst. Prof. University of Zagreb) and 

Marko Bratković (Asst. Prof. University of Zagreb).

In delivering their speech, the speakers reminded the audience the intricate interplay between two fundamental principles in insolvency and preventive restructuring, namely equality and the best interests of creditors. Indeed there are situations where specific creditors have priority at the detriment of all stakeholders, in particular where the legislation may entail affording distressed financiers preferential treatment vis-à-vis other creditors.
To incentive the financiers to support financially distressed debtors, Article 17 of the EU Directive on Restructuring and Insolvency provides specific safeguards for interim and new financing provided during preventive restructuring negotiations or implementation. At the very least, such financing should be shielded from transaction avoidance and other liability claims in the event of the debtor's subsequent insolvency. Member States are also encouraged to grant interim and new financiers superpriority status over other creditors while these measure worse off the situation of unsecured creditors while financiers might secure a preferential position in withholding support until the distressed debtor enters preventive restructuring, thereby securing a preferential position (moral hazard depending on debtor’s of financier’s advantage).

The authors proposed two contrasting approaches to address these challenges: (1) the inclusive approach which advocates extending the protection to all financiers or creditors regardless of when they offer financial support, and (2) the exclusive approach which distinguishes earlier financing from preventive restructuring financing involving courts’ control and creditor approval.

The authors made a comparative analysis of these two approaches, shedding light on their implications for equality, the best interests of creditors, and the overall effectiveness of preventive restructuring frameworks. They concluded that even there is no perfect solution, the inclusive approach may be preferable to avoid any unnecessary post control.
Edwin Coe Open Forum
After the latest coffee break, the Edwin Coe Practitionners Forum – The Edwin Coe Practitioners Forum: The Changing Paradigm of Directors’ Duties” chaired by Jennifer Gant (Senior Lecturer in Law, School of Law, College of Business, Law, and Social Sciences, University of Derby) took place.
The first presentation was dedicated to ‘Between rescue culture and creditor protection: current and possible (future) European rules on directors’ liability in the vicinity of insolvency’.

In his speech, Borko Mihajlović (Assistant Professor of Company Law and Commercial Law, Faculty of Law, University of Kragujevac) reminded that the stage of the vicinity of insolvency occurs and lies at the intersection of company law and insolvency law. Borko also referred to the Directive on Restructuring and Insolvency (spec. Art 19) and the EC legislative proposal (07.12.2022, spec. arts 36-37) which for the first prescribe a broad and rather imprecise list of directors’ duties when there is a likelihood of insolvency while for the second possibly introduce directors’ duty to request the opening of insolvency proceedings, and concomitant liability.
Borko proceeded to the analysis of several specific issues: a) the extent to which current and possible (future) EU solutions that deal with the vicinity of insolvency achieve the balance between corporate rescue policy and need to provide for credit protection, b) the possible negative consequences of non-existence in most European jurisdictions of clear rules and standards on the concept of the likelihood of insolvency, c) the consequences of the fact that national laws are not harmonised as regards the main notions underpinning the possible EU rules on the vicinity of insolvency (insolvency, likelihood of insolvency, director), and d) the ability of analysed rules to be applied in the context of pre-insolvency situations that concern group entities.

Borko concluded that making specific provisions at the stage of the vicinity of insolvency will not automatically solved the latter problem of insolvency (unrealistic) and that harmonisation seems to be equally realistic as depending on the willingness of the Member States to put in place clear and transparent rules know from all types of (sophisticated or not) directors.
The sixth session continued with ‘The purpose of directors’ duties in the insolvency context: A critical assessment based on empirical data from Austria and the Netherlands’. 
In this joint presentation, Jessie Pool (Assistant professor of Company and Insolvency Law at Leiden University, the Netherlands) and Georg Wabl (Partner at BINDER GRÖSSWANG Attorneys at Law in Vienna (Austria) and guest lecturer at Leiden University, the Netherlands) states that duties of directors in the insolvency context are subject to constant discussions in academia and practice as well as EU level when it is for the Member States to discuss on EU legislative proposals, and in particular from those not providing a duty to file (yet). Indeed, they reminded that the rationale behind provisions on directors’ duties in the insolvency context is the aim to promote early action and to ensure protection and compensation of creditors, the ultimate idea being that a duty to file (and related liability risks) will encourage directors to take timely actions.

Against that background, they presented the results based on the results of empirical legal research performed in Austria (through a survey involving 107 Austrian insolvency administrators) as well as the Netherlands (through the analysis of 2134 Dutch bankruptcy reports and a survey involving 177 Dutch bankruptcy trustees) on 3 questions, namely (1) How often are breaches of duties identified, (2), How often are liability claims enforced, and (3) Why are liability claims not enforced.
According to the authors of the project, the results of this empirical legal research seem to be comparable in many aspects although the Austrian and Dutch law provisions on directors’ duties differ significantly that may allow them to put the discussions held in this context so far into a new perspective.

The last presentation of the session (and of the day 2) was entitled ‘Harmonization of the Directors´ Duty to Initiate Insolvency Proceedings?’. 
At the beginning of her presentation, Anna Zemandlova (Ph.D. Masaryk University, Brno) made it clear that convergence of legal systems will be a gradual process, limited to selected areas, rather than the creation of a comprehensive legal framework. To that connection, Anna mentioned both the Directive on Restructuring and Insolvency (2019) and the European Commission legislative proposal (07.12.2022) address in some extent the duties and liabilities of directors in the context of insolvency, specifically set out in Title V (Articles 36 and 37 of the EC legislative proposal).
Anna then critically analysed the proposed approach and concluded that (1) introducing a harmonised obligation to initiate insolvency proceedings may be considered useful and justified, (2) the vague and ambiguous wording of the proposal will make it difficult to achieve the desired degree of harmonisation, (3) differences in national legislation are unlikely to diminish, and (4) it’s uncertain whether the maximisation of the insolvency estate’s value can be achieved.

Closing
Before the closure of the Conference, Jennifer Gant and Rodrigo Rodriguez thanks all the speaker and the participants for the excellent forum for debate which took place in Amsterdam.

All assembled looked forward to the next Academic Forum Annual Conference taking place in October 2024 in Sorrento (Italy).
Myriam Mailly

and

Paul Omar

NB. Profiles, abstracts and presentation slides have been published on the INSOL Europe website at: https://www.insol-europe.org/academic-forum-events
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