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Introduction

The Myth of Sisyphus (French: Le mythe de Sisyphe) is a 1942 philosophical essay by Albert Camus. Influenced by philosophers such as Søren Kierkegaard, Arthur Schopenhauer, and Friedrich Nietzsche, Camus introduces his philosophy of the absurd.[footnoteRef:1] Camus compares the absurdity of man’s life with the situation of Sisyphus, a figure of Greek mythology who was condemned to repeat forever the same meaningless task of pushing a boulder up a mountain, only to see it roll down again just as it nears the top. The Western Balkan countries remain one of the last countries on the list in Europe without any consumer bankruptcy legislation.[footnoteRef:2] Despite numerous attempts at changing this situation in the last decade, one can hardly see a difference between Sisyphus rolling up his boulder and the governments in the Western Balkans that keep trying to implement consumer bankruptcy law through various mechanisms, yet have consistently fail to succeed. In the meantime, the enforcement system remains the only available solution for debt repayment, leaving citizens facing over-indebtedness without any solution.  [1:  See: <https://www.britannica.com/topic/The-Myth-of-Sisyphus>.]  [2:  There are 12 countries in Europe without any consumer bankruptcy legislation, and almost half of them are located in the Western Balkans. Those countries are Albania, Belarus, Bosnia and Herzegovina, Bulgaria, Kosovo, Malta, Moldova, Montenegro, North Macedonia, Serbia, Turkey, and Ukraine] 


Understanding the Background of the Sisyphean Struggle and the Status Quo

More than a decade after the fall of the Berlin Wall, many Central and Eastern European countries joined the European Union, harmonized their legislation, and introduced consumer bankruptcy laws.[footnoteRef:3] In contrast, Western Balkan countries which aspire to EU membership, but have not yet joined, continue to experience difficulties in the legislative harmonization process, particularly in specific areas such as consumer bankruptcy. However, there are also other aspects in the background that need analysis.  [3:  In 2004, Estonia enacted a new consumer bankruptcy law, followed by the Czech Republic and Slovakia in 2006, Slovenia and Latvia in 2008, Poland in 2009, Lithuania in 2013, Hungary and Croatia in 2015, Romania in 2018.] 


The countries that now form the Western Balkan region (excluding Albania) were once part of the former Yugoslav Republic (SFRJ). After the dissolution of SFRJ, these newly independent states inherited a judicial enforcement system heavily influenced over several decades by Austrian procedural law. At the beginning of the 1990s, each country adopted the old 1978 Federal Law on Enforcement Procedure.[footnoteRef:4] According to this law, civil enforcement and the securing of claims fall exclusively under the jurisdiction of the courts, making the enforcement procedure entirely judicial, with both execution and security determined and implemented solely by the courts. Faced with the reality manifested through inefficiencies and problems with the judicial enforcement system,[footnoteRef:5] with similar problems in the domain of execution inspired by the same legal and political requirements, the states in the region took different paths during the reforms of their enforcement systems in the past 20 years. The countries have started the process of privatization of the enforcement system with each of them inclining to a different solution.   [4:  During the 1990s, all the Western Balkan countries introduced their national law on enforcement procedure based on the old 1978 Yugoslavian Federal Law on Enforcement Procedure. The assembly in Macedonia introduced the first Law on Enforcement Procedure (Zakon za izvršnata postapka – Sl. vesnik na RM, br. 53/97.). In 2000, the Republic of Serbia and Montenegro introduced the Law on Enforcement Procedure (Zakon o izvršnom postupku, Sl. list SRJ, br. 28/00, 73/00 and 71/01). Bosnia and Hercegovina followed the same path (Zakon o izvršnom postupku, Sl. novine FBiH, br. 32/03 i 33/06) as well as the Republic of Srpska (Zakon o izvršnom postupku, Sl. glasnik RS, br. 59/03). ]  [5:  The system was characterized by being too slow, rigid, and formalized, leading to significant delays and an overwhelming backlog of cases in the courts, beyond traditional judicial duties.] 


North Macedonia was the first country from the region that adopted the bailiff-oriented system[footnoteRef:6] and introduced its new Enforcement Law in 2006[footnoteRef:7] with a Chamber of Enforcement Agents that currently has 95 members operating in 11 different areas of the country. Serbia adopted the mixed enforcement system,[footnoteRef:8] introducing its reformed Law on Enforcement and security in 2011[footnoteRef:9] and a Chamber of Enforcement Agents that currently has 217 members.[footnoteRef:10] Montenegro followed the same path, also in 2011,[footnoteRef:11] adopting the mixed enforcement system and its own Chamber with 27 members.[footnoteRef:12] Bosnia and Herzegovina and the Republic of Srpska opted for the court system, meaning that enforcement remains under the exclusive jurisdiction of the courts and enforcement agents as such still do not exist. The two entities still only use the law on enforcement procedure dating back to 2003.[footnoteRef:13] Albania has in place a double system with public and private operators in the bailiff system. The necessary legislation for introducing this two-track system and establishing the private enforcement service was approved by the Albanian Parliament in December 2008.[footnoteRef:14] Kosovo has introduced its law on enforcement procedure in 2013 and has its own chamber of private enforcement agents established in 2013 with some 41 members.[footnoteRef:15] [6:  Mads Andenas, Burkhard Hess and Paul Oberhammer (eds), Enforcement Agency Practice in Europe (BIICL, 2005), 34.]  [7:  Enforcement Law (Zakon za izvršuvanje – ZI) from 2005, Official Gazette of the Republic of Macedonia no. 35/05.]  [8:  Andenas, Burkhard and Oberhammer (above note 6), 35.]  [9:  Law on Enforcement and Security (Zakon o izvršenju i obezbeđenju), Official Gazette SR no. 31/11.]  [10:  See: <https://komoraizvrsitelja.rs/javni-izvrsitelji/>.]  [11:  Law on Enforcement and Security (Zakon o izvršenju i obezbjeđenju), Official Gazette CG no. 36/11.]  [12:  See: <https://www.javni-izvrsitelji.me/javni-izvrsitelj/imenik-izvrsitelja>.]  [13:  Law on Enforcement Procedure (Zakon o izvršnom postupku), RS Official Gazette no. 59/03.]  [14:  See: <https://www.cilc.nl/national-chamber-of-private-enforcement-agents-established-in-albania/>.]  [15:  See: <https://opk-rks.org/en/bailiffs>.] 


Failed Attempts: Case Studies

Over the past decade, there have been several attempts to introduce consumer bankruptcy legislation in the Western Balkans, each met with varying degrees of resistance and failure. In Serbia, for instance, in 2015 a Strategy for solving problematic loans,[footnoteRef:16] in which consumer bankruptcy was discussed, was prepared by the Serbian National Bank, but never implemented. In North Macedonia, a similar attempt took place in 2021 when the new version of the Bankruptcy Law was prepared,[footnoteRef:17] again without success. Similar efforts in the other countries have stalled due to political turnover and shifting priorities, especially after the global pandemic, and everything that followed in the next two years. In that direction, there are two cases from the region that deserve academic attention. [16:  See: <https://www.nbs.rs/en/scripts/showcontent/index.html?id=8661&konverzija=no>.]  [17:  See: <https://www.sobranie.mk/content/pdf>.] 


1. Montenegro

In 2015, inspired by Croatia and similar examples from other countries, leaders of the Liberal Party in Montenegro proposed a Consumer Bankruptcy Law in Parliament, hoping for the necessary support and votes. On 14 August 2015, the new Consumer Bankruptcy Law was enacted.[footnoteRef:18] However, the optimism was short-lived; only three months later, on 11 December   2015, two lawyers from Podgorica challenged the law’s validity and constitutionality by submitting a request for judicial review to the Constitutional Court. A year later, on 30 November 2016, the Constitutional Court found sufficient grounds for further investigation and began examining the constitutionality of the consumer bankruptcy law.[footnoteRef:19] Finally, on 24 February 2017, the court, by a majority vote, declared the law unconstitutional and repealed it.[footnoteRef:20] [18:  Official Gazette no. 46/15;  see: <https://www.gov.me/dokumenta/9536d519-f5f2-4b2b-b2b4-f2175fbbc93b>.]  [19:  Case Number: U-I br.37/15 from 11.12.2015 (Postupak za ocjenu saglasnosti zakona sa Ustavom i potvrdjenim i objavljenim medjunarodnim ugovorima); see: <https://www.ustavnisud.me/ustavnisud/arhiva.php>.]  [20:  Official Gazette no. 24/17; see: <http://sluzbenilist.me/pregled-dokumenta/?id={B8EBF165-6381-4D9E-AF91-E4271EAC5533}>.] 


This case is particularly interesting, important, and dangerous due to the overly broad, ultra-formalistic, and illogical arguments of the petitioners and the court’s acceptance and poor interpretation of these arguments.[footnoteRef:21] The Constitutional Court repealed the law only on a formal basis i.e., claiming that the law had not been passed with the qualified majority required for the legislation. Until very recently, this was the only exceptional case in the region where there was a chance for introducing consumer bankruptcy law and at the same time the only case where the Constitutional Court in the leading seat made the final decision and repealed the law. [21:  The petitioners’ first argument concerned the right to property as a fundamental constitutional right and whether its limitation by the Consumer Bankruptcy Law was necessary to achieve its purpose in a free democratic society. They emphasized that the law restricted a consumer’s ability to manage their property once bankruptcy proceedings were initiated. The second argument was about the inconsistency and conflict with the Civil Procedure Law. The petitioners argued that this inconsistency made the Consumer Bankruptcy Law inapplicable in corresponding court proceedings. The final argument was formal unconstitutionality, claiming that the law had not been passed with the qualified majority required for legislation affecting property rights and consumer bankruptcy rights of foreign citizens.] 


2. The Legal Experiment in North Macedonia

Last year, North Macedonia became the second country from the region with a very delicate legal solution for debt repayment. In 2021, the Ministry of Economy introduced a new Bankruptcy Law under the title “Insolvency Law”.[footnoteRef:22] This reformed Insolvency Law aimed at addressing the inefficiencies of the old system, offering new solutions to previously identified problems, and fully implementing the Preventive Restructuring Directive 2019/1023. However, the issue of introducing consumer bankruptcy remains unresolved. The closest provision in the law is the bankruptcy of individual entrepreneurs, allowing debt release for individuals engaged in corporate activities. [22:  See: <https://ener.gov.mk/Default.aspx?item=pub_regulation&subitem=view_reg_detail&itemid=62558>.] 


In July 2023, the Assembly voted for amendments to the Law on Obligations and the Enforcement Law. These changes were heavily criticized and immediately labeled as a “legal experiment”, “populism in anticipation of parliamentary and presidential elections”, and “Frankenstein changes” by legal experts in the country, including academic professors, judges, lawyers, creditors, and enforcement agents. The changes address the following areas:

(i) The duration for which legal penal interest can accrue is specified; interest stops accumulating once the amount of accrued and unpaid penal interest equals the principal amount.  
(ii) A shorter statute of limitations for submitting a final court decision or a decision by another competent authority to the enforcement agents has been established, now set at 5 years (previously 10 years). 
(iii) A statute of limitations has been introduced for the enforcement procedure, which can now last up to maximum 10 years (previously, there was no statute of limitations).

In Article 2 of the changes,[footnoteRef:23] it is stipulated that: [23:  See: <https://mcusercontent.com/bdc5f50c9c4ffb7dd78c6bc6f/files/8a74f09d-1d80-0e75-8554-35c9cd74c735/%D0%9E%D0%91%D0%9B%D0%98%D0%93%D0%90%D0%A6%D0%98%D0%9E%D0%9D%D0%98%D0%A2%D0%95_%D0%9E%D0%94%D0%9D%D0%9E%D0%A1%D0%98_copy.pdf>.
] 


1. All claims determined by a final court decision, a decision of another competent authority, or by court settlement or another competent authority expire in five years from the moment of their enforcement, unless a shorter period of limitation is provided by law.
2. All periodic claims arising from decisions or settlements as outlined in paragraph (1) of this article and due in the future expire within the statute of limitations period for periodic claims.
3. The statute of limitations for a final court decision, a decision by another competent authority, or a court settlement or another competent authority is suspended upon submitting a request for enforcement to a competent bailiff. The statute of limitations revives, lasting ten years from the moment of submitting the enforcement request.

Finally, the articles defined as the most problematic and dangerous are Articles 4 and 5, where it is stated: 
Article 4: “the initiated procedures for the collection of claims specified in Article 2 of this law will be concluded in accordance with this law.” 

Article 5: “this law enters into force on the day of its publication in the Official Gazette of the Republic North Macedonia”, and it was published the same day, on 20 July 2023, meaning that:

(1) the law entered into force without any vacatio legis; and
(2) will be applied retroactively. 

It is important to note that these changes are unrelated to the previous initiatives for introducing a consumer bankruptcy law. Moreover, this case serves as a litmus paper test, as it takes a radical step that could render the consumer bankruptcy law completely ineffective. If almost any monetary claim and debt will expire 10 years after the enforcement request is submitted, then who would be interested in initiating a consumer bankruptcy procedure, and what purpose would it serve if it existed?

In practice, these changes have led to significant consequences, legal damage, and insecurity for all participants in the judicial system, due to the manner in which they were implemented. Firstly, debtors with enforcement titles dating back to before 2013 submitted requests to enforcement agents for immediate expiration of their debts. However, enforcement agents were unable to do this because the Parliament did not amend the Enforcement Law correspondingly, making changes only to the Law on Obligations. This meant that no procedural articles in the Enforcement Law were added or modified. Consequently, enforcement agents rejected the debtors’ requests, explaining that only the court could grant or revoke specific rights for creditors or debtors, and that they do not have a specific procedural article to follow on how to make the debt expire and close their cases.

Dissatisfied with these decisions, debtors filed objections with the courts. Judges found themselves in a difficult position, because they could not ignore the fact that the procedural aspects of the Enforcement Law were not aligned with the changes in the Law on Obligations. Secondly, the Law on Obligations, a crucial and sensitive pillar of the legal system, was changed almost overnight, without any vacatio legis, and was applied retroactively, a move deemed unacceptable by legal experts in the country. The potential economic damage was estimated to be in hundreds of millions of euros. Lastly, the lack of coordination between the amendments to both legal texts created further confusion and instability in the legal system.

A request for judicial review was submitted to the Constitutional Court immediately after the law was passed in parliament. In January of this year, the court decided not to examine the constitutionality of the law, denying the request. However, in May 2024, a second request for judicial review was submitted. This time, the court accepted the request and initiated an examination of the constitutionality of the changes to the Law on Obligations and the Enforcement Law. Additionally, the court issued a temporary measure halting all ongoing expiration procedures until a final decision on constitutionality is made. In the upcoming period, the court will decide whether it will declare the changes of the laws unconstitutional, or will leave them as they are, creating additional problems.

Conclusion

The endeavour to introduce consumer bankruptcy laws in Western Balkan countries is undeniably a Sisyphean struggle, characterized by repeated efforts and persistent setbacks. The previously discussed cases further illustrate the improbability of these countries implementing such changes into their national legislation in the near future. Numerous factors contribute to this challenge, and the region continues to grapple with resolving the issue.
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