INSOL Europe Response to the UNIDROIT Consultation on a Bank Liquidation Legislative Guide

Introduction

Banks play an important role in our economy. When they fail, this may have significant impact on the economy. The regulation of systemically important financial institutions (“SIFIs”) has received ample attention by legislators and standard-setting organisations over the last two decades. The Financial Stability Board’s (“FSB”) 2011 Key Attributes of Effective Resolution Regimes for Financial Institutions (“Key Attributes”), as amended in 2014 and 2024, have introduced global guidance for resolution of financial institutions. The Key Attributes apply to SIFIs, regardless of their size, as long as the role the institution plays in the jurisdiction’s financial framework is regarded as being of systemic importance. This is provided the financial institution is not reliant on public funding. There is a facility in the Key Attributes to extend any domestic resolution regime to any financial institution in the event of its failure, albeit this may only be available where the impact of that failure is regarded as systemically important. Alternatively, a jurisdiction may extend its resolution regime to any financial institution.

To cover those financial institutions that may fall outside the resolution regime of the Key Attributes or to which the resolution regime in any particular jurisdiction does not apply, UNIDROIT’s Draft Legislative Guide on Bank Liquidation (“Guide”) has been formulated.[footnoteRef:1] However, this is a situation that is not always covered by the 2011 Key Attributes, despite the facility it contains enabling an extension of its application. They are also intended to cover the situation where a resolution regime has been applied to a SIFI, subsequent to which a wind-down takes place and liquidation efforts are required for residual parts of the bank. This is a matter that has also been left largely unaddressed under the Key Attributes. Overall, the Guide is aimed at facilitating the “orderly liquidation of non-systemic banks”, though its terms may also be of relevance to elements of the resolution regimes. It does so by providing recommendations on the following topics: [1:  UNDROIT 2024 – Study LXXXIV.] 


1. Key objectives of an effective bank liquidation framework;
2. Institutional Arrangements;
3. Procedural and Operational Aspects;
4. Preparation and Cooperation;
5. Grounds for Opening Bank Liquidation Proceedings;
6. Liquidation Tools;
7. Funding;
8. Creditor Hierarchy;
9. Group Dimension; and
10. Cross-Border Aspects.

The recommendations in the Guide are not structured as model rules capable of assimilation into a legal framework directly, but as guidelines against which a domestic framework can be benchmarked or measured. Consultation on the Guide opened in June 2024 for just over 3 months. It is to this consultation that this Response is being provided by INSOL Europe, the Europe-wide practice body representing professionals in the restructuring and insolvency sectors, in which office-holders, judges, policy-makers and academics are represented.

Recognising the importance of orderly resolution of failing banks, including non-SIFI or non-systemic banks, INSOL Europe acknowledges the relevance and timeliness of the Guide prepared by UNIDROIT. Key issues extracted from the Guide and the consultation framework are canvassed below.

Key Issues

(i) Terminology

The crucial definition is that of a “non-systemic bank”, referenced throughout the Guide. As stated in Chapter 1, paragraph 5 of this Guide, the focus of the Guide is on “banks that are not considered to be systemic at the point of failure for the purposes of the FSB Key Attributes.” Such banks are referred to as “non-systemic banks” in the Guide. However, a definition of “non-systemic banks” does not appear in the section on terminology, the relevant term of “bank” being used instead.[footnoteRef:2] Although defined very widely to include institutions regardless of entity status or function, the Guide has to be read in light of its intention to provide guidelines and recommendations for a “non-systemic bank”. While it has to be admitted that it is difficult to create a definition in the negative, particularly if it works off the definition in the 2011 framework, which itself is quite wide and complex, there is still a need to at least provide an indication of the institutions that are intended to be within the scope of the Guide. Actually, it can be inferred from the Guide that it is intended to apply to troubled banks not involved in systemic crises or not relevant to the public interest, including the residual parts of SIFIs following resolution actions. [2:  Ibid., Chapter 1, paragraph 5; paragraph 34 in Chapter 1 states that for the purposes of the Guide, “bank” is “based on the regulatory definition: that is, the entities that are classified as banks for regulatory purposes, and thereby licensed or authorised to accept deposits and grant loans in the jurisdiction in question.”] 


In addition, it is worth pointing out that the term “bank failure” used throughout the Guide deserves to be reconsidered. As recognised in the Guide, the legal frameworks for managing “bank failures” cover not only “liquidation”, but also the “resolution” process.[footnoteRef:3] As a matter of fact, many of the banks subject to the bank resolution regime do not actually “fail” in the end, but merely experience a crisis. Therefore, it would be preferable to substitute the term “bank failure” with “bank crisis” in the Guide. [3:  Ibid., Chapter 1, Section D.] 


Recommendation 1.1: Include a (wide) definition of “non-systemic bank”. The Guide could also clarify how its recommendations may apply differently to banks of varying sizes and complexity within the non-systemic category. Additionally, it may be helpful to include examples of the types of institutions that would typically be considered non-systemic in different jurisdictions. While maintaining flexibility, more concrete parameters around the scope would help policymakers better understand how to apply the Guide’s recommendations in their specific context. Even if a comprehensive definition is not feasible, additional explanation of the intended scope would improve the Guide’s clarity and practical applicability.

Recommendation 1.2: Other definitions could be usefully revisited in order to ensure further coherence between certain terms in the Glossary, for example between terms (v) and (z), a useful addition to (z) could be an amendment stating that it is ‘for the distribution of the proceeds to creditors in accordance with the applicable creditor hierarchy.’ Also, by way of contrast with term (t), term (w) does not provide for a description of the role of a prospective liquidator, while for term (x), the question could be raised as to whether it is correct to apply resolution here only to systemic banks (and other financial institutions).

Recommendation 1.3: Substitute the term “bank failure” with “bank crisis” in the Guide.

Recommendation 1.4: In Section H of Chapter 1, five objectives are introduced: (i) value preservations and maximisation; (ii) depositor protection; (iii) financial stability; (iv) avoiding the use of public funds and loss to taxpayers; and (v) certainty and predictability. The relevance and application of these objectives is left largely open and subject to the “broader policy choices and design features of the bank liquidation framework at hand.”  As such, a question the Guide could usefully answer is what their substantive relevance is in applying the Guide as well as whether priority should be granted to the principles in any particular hierarchical order.

(ii) Supervision and Oversight

The intention in the Guide is, insofar as possible, to ensure that “non-systemic banks” have appropriate supervision and oversight as part of the restructuring and insolvency process. For instance, the Guide discusses oversight, transparency and accountabilities for bank liquidators in Chapter 3, Part D4.[footnoteRef:4] To that end, the crisis of such banks should be governed by a regime that aligns with the objectives of the Guide (value-preservation, depositor protection etc.) and with other components of the regulatory framework governing financial institutions. This may require oversight by the same regulatory body or a different regulatory body that functions in a similar way. The role of any such body must be capable of being ascertained in advance, particularly in its intervention powers and duties at the onset of financial distress and continuing into the conduct of any proceedings involving non-systemic banks. Again, the  delineation of responsibility between supervisory bodies or agencies will need to be sufficiently defined so that responsibility for oversight is ascertainable in advance and any roles in the resolution or liquidation process are knowable in advance. [4:  Ibid., for example, Chapter 3, paragraphs 140-143.] 


It would also be desirable for any framework governing non-systemic banks to “dovetail” with other similar frameworks governing other parts of the financial sector, so that banks do not fall out of the system or require time to investigate the appropriateness of the use of any particular framework, particularly given that time is of the essence in dealing with financial distress. Although this Guide is intended to complement other international guidelines,[footnoteRef:5] particularly the Key Attributes, a significant gap remains. Since this Guide focuses solely on “liquidation”, the international guidelines on restructuring/reorganisation of non-systemic banks are still missing. Taking this Guide into account, while there are international guidelines governing both restructuring/resolution and liquidation for SIFIs, only liquidation guidelines exist for non-systemic banks. Thus, how to better “dovetail” this Guide and other international guidelines merits further consideration. [5:  Ibid., Chapter 1, paragraph 11.] 


Recommendation 2.1: extend the guidelines to recommend that frameworks governing SIFIs and non-systemic banks “dovetail” so that determination of the application of frameworks to institutions are facilitated, enabling smooth and efficient application of oversight and intervention mechanisms.

Recommendation 2.2: restructure the guidelines to recommend that supervisory roles of agencies or bodies in the sector are clearly delineated so that action can be taken by the appropriate pre-identified body at the onset of financial distress. This ensures a pre-identified regulatory body steps in without ambiguity, enhancing systemic resilience across the entire banking sector.

(iii) Insufficiency and Inefficiency of Corporate Law Solutions

[bookmark: OLE_LINK4]The Guide strongly suggests that classic corporate law solutions (which can include solutions in restructuring and insolvency law) are not suitable for banks in general, whether with systemic significance or not. This can be explained from two perspectives. First, some tools (e.g., bridge bank and bail-in) that are helpful in addressing bank crises are missing from corporate law solutions. Second, many arrangements (e.g., triggers, creditor involvement, and creditor hierarchy) established in corporate law solutions are unfit for banks. As a result, while corporate law solutions are becoming more sophisticated, the focus of the solutions, whether geared to rescue of the entity, of its business or of its assets, do not adequately address the structures or business models of banking institutions, or the interests of the various stakeholders associated with the process (including, but not limited to, depositors).

[bookmark: OLE_LINK1]In terms of SIFIs, following the 2008 financial crisis, the treatment of troubled SIFIs has been addressed in international guidance (e.g., the Key Attributes) and national legislation. A range of tools has thus been formulated in this regard, providing actions that can be deployed whether the outcome is geared to restructuring, liquidation, or a combination of both. To complement the framework that focuses solely on SIFIs, this Guide addresses banks whose crises do not pose systemic risk. Although this Guide has identified the specificities of the bank liquidation system compared to corporate law solutions,[footnoteRef:6] it would benefit from clearly highlighting the insufficiency and inefficiency of corporate law solutions during the discussion. [6:  Ibid., for example, Chapter 1, paragraph 22.] 


Recommendation 3.1: (subject to the above Recommendations 2.1 and 2.2) improve on the recommendations in the Guide by strongly suggesting the appropriateness of separate legislative/regulatory frameworks to corporate insolvency solutions.

(iv) A Modular Approach to Restructuring/Liquidation Tools

In terms of restructuring and/or liquidation processes, the modern approach recommended by experts and included within the recent amendments to UNCITRAL’s Legislative Guide that address, in particular, micro- and small-enterprises (“MSEs”) is the modular approach. This approach generally enables a range of tools to be deployed (singly or, where appropriate, in combination with other tools) depending on the circumstances of financial distress and any intended outcomes in relation to business as a whole. As far as financial institutions are concerned, the range of tools made available in many jurisdictions in their resolution regimes approximates this approach.

What will be important, whether the focus is on SIFIs or non-systemic banks, is to ensure that the modular approach forms part of the process by which restructuring or liquidation proceedings in respect of banks incorporate the range of tools necessary for use at various stages of proceedings, again, either singly or in combination. This will be helpful since the specially designed tools, whether found in this Guide or in the Key Attributes, are useful tools which can complement each other in addressing bank crises. Notably, it may still be the case that liquidation will follow the “resolution” process, allowing the residual bank to eventually exit the market.[footnoteRef:7] Thus, highlighting a modular approach in the discussion can help better “dovetail” this Guide and other international guidelines, such as the Key Attributes. In the same vein, in jurisdictions with a “dual-track regime” (as discussed in Chapter 1, Section D), where the specially designed tools are scattered across statutory or regulatory instruments related to both “resolution” and “insolvency proceedings”, the modular approach can help establish links between these two tracks. In light of this, the Guide can usefully indicate a preference for this approach as part of the background consideration for structuring appropriate legislative or regulatory frameworks. [7:  Ibid., Chapter 1, paragraph 62.] 


Recommendation 4.1: The Guide could usefully provide an indication of a preferred approach under the overall aegis of restructuring and/or liquidation, which could be a modular approach.

Recommendation 4.2: The Guide could usefully align with the modular approach currently being seen in the development of restructuring and/or liquidation frameworks, which could include an indicative list (capable of change/evolution) of tools that could be deployed within an overall resolution and liquidation framework dealing with financial distress.

(v) Balancing Administrative and Curial Conduct of Proceedings

The Guide suggests that the prominent role accorded to the supervisory/oversight body should continue in the period of financial distress and guide the institution of proceedings and their use to achieve a particular outcome or outcomes. The unique susceptibility of banks to runs and their importance to the functioning of the financial system and real economy through activities such as deposit-taking, provision of credit, and transmission of payments mean that bank failure is significantly more likely to give rise to public policy concerns than court-based regimes.[footnoteRef:8] For example, the administrative authorities’ ability to intervene in front of the first symptoms of a bank’s problems allows the crisis to be dealt with very quickly, to avoid as much as possible the loss of value of the intermediary’s assets and the maximization of creditors’ interests. The same applies to the process of realization of assets, and in particular to the sale of business, where the assets’ liquidation and the payment of the bank’s creditors under the supervision of an administrative authority allow for celerity and efficiency. [8:  Consider Chapter 2, Section C, paragraph 81 et seq.] 


As such, the role of courts and judges, particularly the interventionist roles seen in civil systems, are not always appropriate for procedures and processes that are highly technical and will demand specialist skills to implement. Nonetheless, public policy may dictate the requirement for office-holders to be appointed, who tend to be under the supervision of or owe duties in the management of cases to a court/judge. Courts will also be given, in many systems, specific roles to supervise the office-holder, to resolve challenges to decisions impacting on outcomes and, more generally, to play a public protective role in certifying the outcomes as compliant with the law and public policy. Due to this variety, creditors and depositors tend to be treated differently across the globe, fuelling financial breakdown and avoiding the strengthening of the harmonization process.

In that light, the key issue is how to structure a system in which a balance is achieved between allowing technically-based management of processes and enabling challenges to decisions that may impact (adversely) on stakeholders (particularly vulnerable ones). Drawing on experience in relation to SIFIs, where very specific tools demand very high skills in their implementation and curial oversight tends to be limited to narrowly defined areas of challenge, it might be appropriate, as far as it is possible, to delineate areas of appropriate administrative and curial supervision or to indicate, where areas overlap, whether primacy should be given to administrative or curial oversight. Any such delineation can take into account the relative lack of challenges, which tend not to occur when dealing with financial institutions generally because of the costs and impact on the speed of procedures.

In this regard, timely and fast-moving insolvency proceedings better preserve asset value, thus better protecting the preferred claims of depositors by maximizing the available assets to cover those claims. An administrative authority with appropriate expertise may be better able to direct a complex procedure efficiently and in a way that is consistent with its statutory objectives.[footnoteRef:9] An administrative regime may also provide a wider range of options for bank insolvency by conferring additional instruments beyond conventional liquidation actions on the responsible authority, which may increase available options in insolvency.[footnoteRef:10] However, depositor protection objectives may also be achieved within appropriately modified court-based procedures. [9:  See Chapter 2, Section A, paragraph 67 et seq.]  [10:  Ibid., Chapter 2, Section B, paragraph 75.] 


Recommendation 5.1: The Guide can usefully extend its recommendations on an approach to balance administrative and curial areas of intervention in the conduct of proceedings, which may include a recommendation for a minimal role for courts that can be limited to their public protective role. Specifically, the Guide may indicate a preferred approach under the implementation of an administrative-based model that provides for a judicial phase, especially in cases where a decision on the creditors’ rights and claims is necessary. An expanded role for administrative authorities and a reduced field for judicial courts in the proceedings are aimed in particular at protecting depositors by ensuring as far as possible minimum interruption of access to at least part of their funds and, more generally, at promoting speed and efficiency in the insolvency procedure.

Recommendation 5.2: The Guide can usefully extend recommendations to specify adequate skills bases (to include pre-requisite knowledge and/or CPD) for courts and/or office-holders and any role they may play in the conduct of proceedings. Moreover, the summaries of the judicial toolbox (i.e. judgments, advisory opinions, and orders) delivered by the court in their respective jurisdictions could be used as a useful reference guide by practitioners in future cases. This initiative can also contribute to the knowledge-sharing process concerning the work of the national courts and/or office-holders and – at the same time - help to clarify the formal role that courts play within domestic bank insolvency management.

(vi) Protecting Depositors and Other (Vulnerable) Stakeholders

The place of depositors in any banking eco-system is a very sensitive one. This is acknowledged by its place within the Guide as one of the leading principles underpinning the construction of financial regulation. The role of depositors in the eco-system tends to be largely passive, as they undergo the application of the framework and associated procedures. The  rules on depositor protection are intended to operate as an exception to the principle in the Guide that public funds should not be used within a resolution process, albeit the exception can be justified by recourse to public protection principles. According to the European legal system, the fragmented design of national bank liquidation laws leads to significant weaknesses in the current bank failure management framework, including the effectiveness disparity among national insolvency procedures, tensions and inconsistencies between the resolution framework and national insolvency regimes; and specific obstacles to an orderly management of the failure of mid-sized banks.[footnoteRef:11] [11:  See Chapter 7, paragraph 307 et seq.] 


Inasmuch as the depositor protection rules are implemented at domestic level, albeit guided by supranational principles and structures (e.g., within the European Union), guidance could be given in respect of an appropriate structure for depositor protection rules, including any guiding principles. For these reasons, it seems reasonable to consider the Guide’s impact on global regulatory convergence and how a potentially more effective approach would address some of the deficiencies of the national insolvency regimes in terms of funding and deposit guarantee schemes (“DGS”).

Recommendation 6.1: The Guide could extend its coverage of framework principles to provide an update approach to depositor protection rules as part of a recommended structure for procedures in respect of non-systemic banks.

Recommendation 6.2: The Guide could also cover deeper technical questions such as the definition of deposit guarantee schemes’ interventions other than pay-outs, or the so-called issue of temporary high deposit balances could be covered. The Guide should suggest therefore to secure adequate DGS funding to better support transfer measures in liquidation while maintaining a reasonable financial cap, based on the net cost to the DGS of paying out covered deposits in liquidation.

(vii) Groups and Systemic Integrity

The Guide structures in a rather comprehensive manner recommendations in respects of groups of financial institutions and their potential impact on systemic integrity. Whereas most banks will operate in a group structure, the concerns of how to effectively handle the bank insolvency of some or all of the group’s entities is of particular relevance. Evidently, this may regard only one non-viable bank, but – for instance, as a result of intra-group contagion of financial distress – may also extend to other group members. The latter – although limitedly addressed by the Guide – will increase the complexity of an orderly bank insolvency liquidation.

As rightly pointed out by the Guide, (corporate) insolvency laws remain focused on an entity-by-entity approach, though promoting more forms of especially procedural coordination of and cooperation among group entities. To date, it remains difficult to assess the effectiveness of the regimes under the UNCITRAL Model Law on Enterprise Groups in Insolvency and the European Insolvency Regulation (Recast) 2015 (specifically in Chapter V.2) to address the group dimension. This is due to pending implementations of the relevant rules and because of limited cases in which they have been applied. In the context of bank insolvency, particular consideration can therefore be paid to the Key Attributes. The earlier facility to provide an extension to the SIFI framework – under the Key Attributes – to cover non-systemic banks in specified situations could be explored here, particularly in respect of how such procedures would be integrated within overall procedures in respect of groups.

Recommendation 7.1: For the purpose of furthering coordination of parallel bank insolvency cases opened for group members, the Guide could introduce that a bank liquidation framework could also be informed by the objective of cooperation and communication between the involved courts, liquidation authorities and liquidators so as to further the orderly and effective handling of liquidations of banks that are part of the same group.

Recommendation 7.2: The Guide could explore how procedures in respect of non-systemic banks would be integrated within group procedures, particularly if the latter procedures are based on rules designed to comply with the Key Attributes.

(viii) Cross-Border Insolvency

Extending the discussion on groups, the Guide also has a very comprehensive chapter dealing with the extension of procedures across borders, commonly where a group of related entities are experiencing financial distress and may need the opening of one or more resolution procedures. The Guide stresses positively the need for communication and cooperation between stakeholders in the process, chiefly regulators, office-holders, courts etc. The Guide rightly emphasises the importance of cooperation and communication in the context cross-border cases, but does not recognise this as a basic principle and objective for a cross-border regime. This may undermine the design of an orderly cross-border bank liquidation process within the overall objectives formulated by the Guide. Furthermore, the recommendations in the Guide are largely targeted to the principles behind the provision and exchange of information as well as the purpose of communication and cooperation. In this context, the Guide could also recommend modalities of or methodologies for communication and cooperation, perhaps by recommending approaches consonant with principles adopted by professional bodies in the restructuring and insolvency sector.[footnoteRef:12] In particular, there has been extensive consideration of using (cross-border insolvency) protocols (also referred to as cross-border insolvency agreements) to further communication and cooperation. [12:  Consider, for instance, the European Communication and Cooperation Guidelines for Cross-Border Insolvency, developed by Bob Wessels and Miguel Virgós, under the aegis of INSOL Europe. The Guidelines are available at: <https://www.insol-europe.org/download/documents/1113>.] 


Recommendation 8.1: For the purpose of furthering cross-border bank insolvency cases, the Guide could introduce that a bank liquidation framework could also be informed by the objective of cooperation and communication between the courts, liquidation authorities and liquidators so as to further the orderly and effective handling of cross-border bank insolvency cases.

Recommendation 8.2: The Guide could extend its recommendations to flesh out its promotion of communication and cooperation in cross-border instances by providing modalities or methodologies for cooperation and communication.

Summary

The Guide, authored by UNIDROIT, has had the input of a great number of experts in the field, which has helped create a useful and pragmatic set of recommendations. The further suggestions here, stemming from both procedural and substantive concerns about the integrity of the process, while still providing for the flexibility required to give flesh to the recommendations during the process of legislative transplantation, are designed to help improve the accessibility and adaptability of the text.
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