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Introduction

In December 2022, the European Commission presented a draft Proposal for a Directive of the European Parliament and of the Council harmonising certain aspects of insolvency law.[footnoteRef:1] This draft proposal opened discussions on some of the potential changes into national laws and generated differing remarks and positions towards the Proposal. [1:  Brussels Document, 7.12.2022, COM(2022) 702 final, 2022/0408 (COD), available at: https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12592-Insolvency-laws-increasing-convergence-of-national-laws-to-encourage-cross-border-investment_en (“Proposal”).] 


[bookmark: _Hlk172834115]According to its Article 1.1, the Proposal covers the following areas:

1. avoidance actions;
2. the tracing of assets belonging to the insolvency estate;
3. pre-pack proceedings;
4. the duty of directors to submit a request for the opening of insolvency proceedings;
5. simplified winding-up proceedings for microenterprises;
6. creditors’ committees; and
7. the drawing-up of a key information factsheet by Member States on certain elements of their national law on insolvency proceedings.

Forty-nine entities from the European Union, including the Allerhand Institute, issued their positions (statements) within this legislative process, and now the European Commission is analysing them, hoping to propose a final version of the Directive.
[bookmark: _Hlk172834215]
As within the whole European Union the level of coherence of the abovementioned issues is relatively low, this Inside Story may be insightful for other Member States facing the need to assess the required changes and amendments to the new law.

Quite recently, the Committee on Economic and Monetary Affairs (ECON) published a draft opinion for the Committee on Legal Affairs on the Proposal.[footnoteRef:2] The very first amendment touches upon the issue of high importance, namely adding the phrase and the Capital Markets Union with reference to the aim of the Proposal. The ECON stressed that this small change is, in fact, neutral vis-à-vis the effect of the Proposal and yet has some clarification value. In our view, this change should be assessed positively, because this will facilitate and encourage cross-border investment. [2:  The Committee on Economic and Monetary Affairs (ECON) is a committee of the European Parliament which is responsible for the regulation of financial services, the free movement of capital and payments, taxation and competition policies, oversight of the European Central Bank, and the international financial system. s] 


Guarantees for employees and capital markets

In Recital 4, the ECON proposes the inclusion of minimum guarantees for employees, which sounds natural taking into consideration the typical amendments proposed by the ECON. Additionally, the ECON proposes a new Recital 4a which should lead to lower costs of credit, increased access to credit, improved creditor recovery and more effective protection of workers. As the ECON stresses: it is therefore key to create a harmonised tax environment that places debt and equity financing on an equal footing in the EU in parallel with this Directive, in line with the goals of the DEBRA proposal. It should be assessed as coherent with the essence of the European Union policy.

Voidable transactions

In Recital 8, together with Articles 6(2)(1)(b), 6(3)(2), 8(1)(1)(b) as well as 11(2)(1)(b), the phrase ‘or should have known’ with regard to voidable transactions has been removed. In our opinion, this is not a good way of amending the Proposal, because transaction avoidance law should be broader, to ensure the effectiveness of the law.

High wages

Recital 9, together with Article 6 (3)(1)(a), emphasise the exclusion of wages from the scope of legal acts that can be declared void. In our view, this is not a good change, because sometimes remuneration which is higher than market value is the source of trouble for the enterprise on the brink of or within the state of insolvency.

Pre-packs

Recital 24 touches upon the pre-pack procedure. The ECON proposes to change the conditions on which the pre-pack should be accepted by the court, from the ‘objectives-of-insolvency-law test’ to the ‘best-interest-of-creditors-test’. As the latter appears to be a lesser known test, it should be applied with caution. The same applies to Article 32 (2).

Recital 28 describes contract assignment. The ECON proposes that it should be possible to assign contracts without the consent of a third party, against proper remuneration and other resources. According to the introductory part of Article 27(2)(1), it should be the insolvency practitioner and not the court who will decide about the transfer of the contracts of the debtor company.

Creditors’ committees

Recital 50 also touches on the role of employees in creditors’ committees and this should be assessed positively, as wide representation within creditors’ committees is generally a good direction. In fact, Recital 53 is also aimed at strengthening the role of employees’ representation, which sometimes can be a source of delays in the proceedings as employees usually have different, multiple representatives.

Adding new paragraph 1a to Article 1 seems neutral from the purely legal point of view, but it is good to stress such values as ‘efficiency of insolvency procedures both in terms of cost and length as well as improving predictability and fair distribution of value amongst creditors’.

A new Article 6(3)(1)(c)(a) proposes as nonvoidable ‘legal acts that serve as satisfaction or collateralisation of claims of social security authorities’, which can be accepted based upon the prerequisite that these authorities are of public law origin and structure. 

ECON also proposes, in the introductory part of Article 19(1), an introduction on general requirements for the possibility of introducing the pre-pack, with the following wording: “Member States shall introduce pre-pack proceedings in situations, where the debtor is in a situation of likelihood of insolvency or is insolvent in accordance with national law.” This should be assessed positively, as some Member States do not yet have pre-pack proceedings within their legal framework. 

Amendments to Article 22(2)(1)(d)(a) (new) are proposed to ensure participation of a committee of creditors, and can be seen from different points of view. On the one hand, creditors’ participation may be assessed as a good possibility, because it is – in general – more about the creditors’ money. On the other hand, however, too many involved bodies or parties may extend the proceedings. 

Assignment of executory contracts is another important issue. In Article 27 – paragraph 1 – subparagraph 1, the ECON proposes to introduce the requirement to consult the assignment with affected employees. In our opinion, this provision should be left in its current wording in the Proposal, because employees may not have the full perspective and all relevant details regarding particular contracts. The employees’ position is an important factor, but this position should not be the decisive factor in assessing whether the assignment is viable in the given procedure. 

In Article 27 – paragraph 3a (new), the ECON proposes to deprive the insolvency practitioner running the procedure of the power to terminate superfluous employment contracts. This proposal should be assessed negatively, because sometimes superfluous employment contracts may be the source of problems for the debtor’s enterprise. 

With regard to Article 28, proposed wording states: “In this case the debtor remains jointly and severally liable with the acquirer.” This article is without prejudice to liabilities laid down by law and shall not apply to employment contracts, seems to be a good change. On the one hand, it clarifies the actual liability with regard to such basis of liability and, on the other hand, it allows Member States to change to more developed and better-known rules in their own legal landscape.

However, the application to employment contracts need more commentary. From the employees’ point of view, it seems more beneficial that the acquirer should also be liable for employment contracts, but excluding this kind of liability may create better options and positions for the acquirer. Thus, in our view, this proposed amendment should be assessed positively.

Insolvency of small enterprises 

Article 38 and the following require more attention. The ECON proposes as follows: fewer than 20 creditors at the moment of the request for opening an insolvency proceeding, which is a good direction. Article 39 changes the rule with regard to the role of the restructuring advisor – insolvency practitioner as well as amending the grounds for their appointment. This change should be assessed positively, even despite the need to consider crossing out Title VI from the text of the Proposal – that is, the provisions concerning simplified proceedings.

A new proposed paragraph 1a in Article 39 clarifies the issue of appointment of the insolvency practitioner, proposing that: “The lack of funding by the insolvency estate or by the party that requested the appointment shall not constitute a reason for requesting that an insolvency practitioner is not appointed”, which is a step in the right direction.

Adding new paragraph 2a to Article 44 is not necessary in our view. Employees’ remuneration and claims are already rather well protected within the proceedings, and this addition may deter potential acquirers. Article 49 seems consistent with the new, good approach, including, where needed, the insolvency practitioner. The same situation applies to other proposed amendments to Articles 47 and 49.

In our view, the proposed change to Article 59 – paragraph 3 is not needed, because usually employees have very low claims and thus are not representative to different approaches and interests within they proceedings. Employee participation may also reduce the efficiency of creditor committees. Of course, this does not exclude the potential to appoint such creditor committees’ members, upon consideration and case-by-case assessment approach. Same remarks apply to the proposed amendments to Article 64( 1) – (1).

In Article 61, the ECON proposes to decrease the number of members of creditors’ committees, which can lead to obstacles in the proceedings. In our view, limiting the numbers and setting also a minimum standard (at least 3 members) should ensure that this body will work efficiently, especially taking into account that the ECON does not provide for any similar proposals.

Summing up, amendments proposed by ECON seem to aim at speeding up the proceedings, but they may need in some cases additional reconsideration. The main good change seems to touch Title VI of the Proposal, where additional comment being minimal also seems necessary. 

Closing remarks seen from the Polish perspective

The Second Chance Directive already calls for an efficient and effective judicial system in bankruptcy and restructuring cases. Placing emphasis on this aspect should be clearly made in the Directive proposal, since only with efficient courts the proceedings can be conducted in an optimal way and ensure a satisfactory course for all.

Therefore, it is expedient to recommend that, for example, consumer cases or simpler cases of micro-enterprises be handled by judicial centres lower in the hierarchy, and that cases requiring more attention be moved to a higher level of the judicial structure. Higher courts would also be courts of appeal in appeals from the lowest level of the judicial structure. This court structure will also preserve the professional experience of judges in the area of bankruptcy and restructuring. 

Also, the jurisprudence of the higher courts in the hierarchy would have the opportunity for uniformity and greater weight, with the benefit of uniformity of cases in similar factual situations. 

In Poland, since the 2016 reform, we have seen a steady increase in the number of consumer bankruptcies, as well as a strong interest among entrepreneurs in restructuring proceedings. 

An important change in this regard was the introduction of an electronic system for handling bankruptcy and restructuring proceedings – the National Debtors Register – as of 1 December 2021. During the period of its operation, until 12 March 2023, entrepreneurs filed 1,523 bankruptcy applications, while only 196 entrepreneurs were declared bankrupt. Applications for judicial restructuring (i.e. accelerated arrangement proceedings, composition proceedings and remedial proceedings) are 438 cases, and open proceedings 183.

During the same period, there were 2,974 notices of opening proceedings for the approval of an arrangement, which in 1,269 cases resulted in the approval of the arrangement. As of 12 March 2023, Polish courts have approved 422 arrangements, and refused approval in only 51 cases.

Such high popularity of the procedure for approval of an arrangement shows that Polish entrepreneurs need an efficient restructuring tool they can use when courts are becoming less and less efficient due to the significant number of consumer proceedings – 15,6 thousand in 2022 and as many as 18,2 thousand in 2021. The decrease in 2022 was due to the entry into force of the National Debtors Register system.

Statistics show that restructuring and bankruptcy can be effectively and efficiently carried out, but only with the provision of adequate infrastructure, and most importantly, with the retention of competent and qualified staff. 

In addition, it is worth pointing out that the regulation ordering the conduct of proceedings also in the absence of funds – the so-called poverty of the bankruptcy estate – does not seem apt. In such situations, the bankruptcy court could inform the competent registry court that the entrepreneur in question could be deleted from the register without conducting liquidation proceedings. Dismissal on the grounds of the so-called ‘poverty of the mass’ should not be applied to sole proprietors, since in their case it is reasonable to dismiss (discharge) the debt.

In the context of a simplified procedure for micro-entrepreneurs, it would also be possible to introduce a model of a consumer arrangement or liquidation arrangement proceedings - that is, essentially an out-of-court procedure for making arrangements or agreements with creditors, in which the burden of conducting administrative proceedings would be on restructuring advisors, and the effects of the sale of assets in such an arrangement would be linked to the effects of an execution sale, with minimal court involvement (approval of the arrangement).
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