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Introduction

Hungarian lawmakers have frequently sought to implement legislative solutions to save the economic activities of businesses in financial difficulty. In recent years, three notable regulatory changes have been implemented in order to save such businesses:

(i) disconnection pursuant to Act XCIX of 2021 on transitional rules related to emergency situations (“disconnection”; in Hungarian: “leválasztás”); 
(ii) establishment for the purpose of sale pursuant to Government Decree 129 of 2023 (IV. 17.) on emergency rules of sale in order to continue the economic activity of the debtor in the course of winding-up proceedings (“establishment for the purpose of sale”; in Hungarian: “alapításos értékesítés”); and 
(iii) spin-off pursuant to Act V of 2013 on the Civil Code (“spin-off”; in Hungarian: “leválás”).

The abovementioned three regulatory changes provide different aspects of the transfer of the debtors’ assets in the form of share deals. In this Inside Story, a brief analysis is provided of these three regulatory changes and their connection with each other.

Disconnection

The first regulatory change concerns disconnection. This legal institution was introduced into Hungarian law in 2021. Disconnection means that a company is being created by the separation of the debtor subject to winding-up proceedings, with the debtor preserving its legal entity, but a part of its assets is transferred to the successor company created by the separation.

The assets of the debtor – that are capable of continuing economic activities and are capable of being sold as an independently functioning unit – will be operated by the liquidator in winding-up proceedings of high strategic importance, by means of the company created by the separation of the debtor.[footnoteRef:1] Disconnection is, therefore, a technique of identifying a well-defined set of assets of value, capable of functioning independently, and their “bailing out” into a new successor company, and then selling the shares in that company and using the proceeds to satisfy the claims of the creditors of the predecessor.[footnoteRef:2] [1:  Article 76(1), Act XCIX of 2021 on transitional rules related to emergency situations (“Emergency Act”).]  [2:  Zoltán Fabók and Márk Seres, ‘A Covid–19-világjárvány hatása a magyar fizetésképtelenségi jog fejlődésére – a reorganizáció mint új intézmény’, in Balázs Bodzási and Zoltán Csehi (eds) A Covid-19 és a gazdasági jog. A koronavírus-járvány és a rendkívüli jogrend hatása a magyar gazdasági jogi szabályozásra (Magyar Jogász Egylet, 2023), 144.] 


The sole member (shareholder) of the company created by the separation of the debtor is the debtor.[footnoteRef:3] The company created by the separation may take the legal form of a limited liability company or a private company limited by shares.[footnoteRef:4] The company created by the separation is established solely by the provision of a non-monetary contribution.[footnoteRef:5] The liquidator is the representative of the debtor in proceedings relating to the registration of the separation in the company register. The non-monetary contribution shall be provided to the company by the liquidator on behalf of the debtor until the application for the registration is submitted to the court.[footnoteRef:6] The costs incurred by the debtor in connection with the establishment and operation of the company are charged by the liquidator as liquidation costs.[footnoteRef:7] [3:  Article 76(3)e), Emergency Act.]  [4:  Ibid., Article 76(3)(d).]  [5:  Ibid., Article 76(7).]  [6:  Idem.]  [7:  Idem.] 


In the plan of separation, the liquidator determines the movable and immovable assets and rights of pecuniary value that ensure the continued operation of the economic activity and segregates such assets for the purpose of separation.[footnoteRef:8] In other words, the liquidator identifies the assets of the debtor that will be used later as a non-monetary contribution into the company created by separation. In determining the value of the non-monetary contribution, the assets shall be taken into account at book value.[footnoteRef:9] [8:  Ibid., Article 76(4).]  [9:  Ibid., Article 76(6).] 


Another notable feature of disconnection is the powers of creditors over the procedure. Despite the fact that disconnection does not require the approval of the creditors’ assembly,[footnoteRef:10] the disconnection is subject to the written notification and approval of certain qualified creditors.[footnoteRef:11] The company created by the separation may only take out a loan or obtain credit after the prior approval of certain qualified creditors.[footnoteRef:12] The liquidator shall report quarterly in writing on the economic activity of the company created by the separation to certain qualified creditors prior to its sale.[footnoteRef:13] When the debtor sells its share in the company created by the separation, the minimum price may not be lower than as approved by the abovementioned creditors.[footnoteRef:14] [10:  Idem. In Hungarian law, creditors may form a creditors’ assembly to ensure their representation and the protection of their interests. The creditors’ assembly also examines the activities of the liquidator and has the power to submit objection against the liquidator’s activities before the court: Article 5/A(1), Act XLIX of 1991 on Bankruptcy Proceedings and Liquidation Proceedings; Andrea Csőke and Róbert Muzsalyi, Nagykommentár a csődeljárásról és a felszámolási eljárásról szóló 1991. évi XLIX. törvényhez, commentary under Article 5/A as of 1 July 2022.]  [11:  Article 76(2), Emergency Act.]  [12:  Ibid., Article 76(9).]  [13:  Ibid., Article 76(10).]  [14:  Ibid., Article 76(11).] 


When selling the debtor’s shares in the company created by the separation, the liquidator shall obtain the opinion of an independent expert to determine the current market value of the shares.[footnoteRef:15] Within 365 days of the registration of the separation, the liquidator sells the debtor’s shares in the company created by the separation.[footnoteRef:16] [15:  Ibid., Article 76(11).]  [16:  Ibid., Article 76(12).] 


Finally, it is worth noting that the legal institution of disconnection may appear not only in winding-up proceedings of high strategic importance, but also in the so-called public reorganization proceedings.[footnoteRef:17] [17:  Fabók and Seres (above note 2), 143.] 


Establishment for the Purpose of Sale

The second regulatory change concerns establishment for the purpose of sale. The government decree which constituted this form of transferring the debtor’s assets entered into force in 2023. Under establishment for the purpose of sale, the liquidator may establish a limited liability company on behalf of the debtor which continues the economic activity of the debtor, for the sole purpose of selling the debtor’s assets. The established limited liability company may receive the debtor’s assets as a non-monetary contribution, and it is endowed with an amount of capital that ensures the conditions of the commencement of the operations. The debtor’s share in the company established for the purpose of sale is exclusive.[footnoteRef:18] [18:  Article 3(1), Government Decree 129 of 2023 (IV. 17.) on emergency rules of sale in order to continue the economic activity of the debtor in the course of winding-up proceedings (“Government Decree”).] 


Establishment for the purpose of sale is therefore another technique of identifying functioning assets and “bailing them out” into another entity, then selling the shares in that entity to satisfy creditor’s claims of the debtor.

This legal institution bears similarities to the abovementioned disconnection. However, some differences are apparent. Establishment with the purpose of sale only applies to debtors, the winding-up proceedings of which have been initiated under specific government decrees of emergency.[footnoteRef:19] The company established for the purpose of sale may only take the legal form of a limited liability company, and may not be established in the form of a private company limited by shares. This company may also be established by the provision of monetary contribution, not solely non-monetary contribution.[footnoteRef:20] [19:  Ibid., Article 2.]  [20:  Ibid., Article 3(3).] 


The representative of the debtor in the proceedings relating to the registration of the establishment in the company register is the liquidator, as in the case of disconnection.[footnoteRef:21] However, in the case of establishment for the purpose of sale, the total amount of the non-monetary contribution is not required to be provided to the company until the application for the registration is submitted to the court.[footnoteRef:22] In line with disconnection, the costs incurred by the debtor in connection with the establishment and operation of the company are charged by the liquidator as liquidation costs.[footnoteRef:23] [21:  Ibid., Article 3(4).]  [22:  Ibid., Article 3(3).]  [23:  Ibid., Article 3(4).] 


As in the case of disconnection, the liquidator identifies the assets of the debtor that will be used later as non-monetary contribution into the company established for the purpose of sale.[footnoteRef:24] Nevertheless, when determining the value of the non-monetary contribution to be provided to the company, instead of book value, the debtor’s assets shall be taken into account at their value as determined by an independent expert opinion, free of encumbrances.[footnoteRef:25] As regards the powers of creditors of the procedure, establishment for the purpose of sale does not require the approval of the creditors’ assembly either.[footnoteRef:26] Furthermore, the Government Decree does not provide for any additional powers of creditors of a similar nature as referred to under disconnection. [24:  Ibid., Article 3(2).]  [25:  Ibid., Article 3(3).]  [26:  Ibid., Article 3(6).] 


In regard to the rules on selling the debtor’s shares in the company, a few similarities may be identified. The liquidator shall complete the sale of the debtor’s shares in the established company no later than 365 days after the registration of the company in the company register.[footnoteRef:27] To determine the value of the shares, the liquidator shall obtain independent expert opinions.[footnoteRef:28] [27:  Ibid., Article 6(1).]  [28:  Ibid., Article 6(2).] 


Spin-off

The third regulatory change concerns spin-off. The amendment of the Civil Code on spin-off entered into force on 1 January 2024. This amendment differs from the previous two regulatory changes in the sense that it does not contain specific rules on the provisions detailed in comparison to the above. However, some characteristics can be defined by the general rules of corporate law.

Spin-off is a subtype of separation. Pursuant to the Civil Code, separation may be implemented in a way where the legal person being divided continues to exist, and it establishes the successor legal person using a certain part of its assets, in which it will be the sole member.[footnoteRef:29] Pursuant to the reasoning of the amendment act, in the course of spin-off, the assets separated from the assets of the predecessor legal person, restructured into a separate legal person and registered as such, are not owned by the members of the predecessor legal person, but by the legal person itself, which continues to operate or sells them as such.[footnoteRef:30] [29:  Article 3:45(1a), Act V of 2013 on the Civil Code (“Civil Code”).]  [30:  Reasoning of Act XXXIX of 2023 on legislative amendments to increase the competitiveness of the economy [which amended the Civil Code – the author’s note].] 


Spin-off is available to any forms of companies under corporate law, therefore, the material scope of spin-off is not limited to debtors subject to certain proceedings.[footnoteRef:31] The company created by the spin-off may take the legal form of a limited liability company and a private company limited by shares, as these are the company forms that may be established by a sole member (shareholder) under Hungarian law.[footnoteRef:32] [31:  Mária Bodor, ‘A leválás, mint régi-új jogintézmény az átalakulás jogában’ (2023) 7-8 Gazdaság és Jog, 59.]  [32:  Ibid., 59; Marianna Dzsula, Nagykommentár az egyes jogi személyek átalakulásáról, egyesüléséről, szétválásáról szóló 2013. évi CLXXVI. törvényhez, commentary under Article 18/A as of 1 January 2024.] 


The company created by the spin-off may be established either by monetary or non-monetary contribution, as the legislation does not lay down any specific rules thereon. If, at the time of incorporation, the value of the non-monetary contribution is equal to or exceeds half of the registered capital, the non-monetary contribution shall be made available in full to the company before the application for registration is filed.[footnoteRef:33] [33:  Article 3:163(1), Civil Code.] 


The amendment of the Civil Code does not determine any specific rules on the calculation of the value of the non-monetary contribution, the abovementioned powers of creditors or selling the debtor’s shares in the company either.

Summary

To summarize, Hungarian lawmakers are exploring various options to save the businesses which struggle financially. In the course of this exploration, they have implemented several legislative measures for the continuance of the economic activity and achievements of the debtor subject to winding-up proceedings. The common feature of the three regulatory changes analyzed in this article is that a new legal entity is established, which acquires certain assets of the debtor for economic purposes. These regulatory changes intend to meet economic demands, such as job security or supply chain security. Time will tell which of these regulatory changes will prove to be successful in practice.
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