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Introduction

In August 2024, Kosovo adopted a new Law on Bankruptcy Proceedings,[footnoteRef:2] repealing the previous law of 2016. The new law is partially harmonized with the EU Regulation 2015/848 on insolvency proceedings (recast) and Directive (EU) 2019/1023 on preventive restructuring frameworks. The new Law presents multiple changes to insolvency proceedings, ranging from changes to the involuntary initiation of cases to termination of bankruptcy, as well as a new institutional setup regarding selection and disciplinary proceedings for bankruptcy administrators. Moreover, in February 2022, the Law on the Commercial Court entered into force, establishing the Commercial Court as the competent court for insolvency proceedings.[footnoteRef:3] [2:  Law on Bankruptcy Proceedings (no. 08/L-256) Official Gazette of the Republic of Kosovo, available at: <https://gzk.rks-gov.net/ActDetail.aspx?ActID=12664>.]  [3:  Law on the Commercial Court (no. 08/L-015), available at: <https://gzk.rks-gov.net/ActDetail.aspx?ActID=53748>.] 


These changes have been prompted by the judiciary and private sector, who have highlighted numerous loopholes and irregularities in the Bankruptcy Law 2016. Additionally, they were included as necessary changes within the Kosovo Rule of Law Strategy 2021-2026 (“RoL Strategy”), such as establishing the Chambers of Bankruptcy Administrators and aligning the Law on Bankruptcy Proceedings with the Law on the Commercial Court.[footnoteRef:4] [4:  Rule of Law Strategy 2021-2026, available at: <https://md.rks-gov.net/desk/inc/media/8EF86336-E250-4EA2-9780-D4B8F7E853B5.pdf>.] 


Nonetheless, the number of insolvency disputes in Kosovo remains low. From January until September 2024, there were nine insolvency cases. Seven were continued from previous years, and two were newly filed in 2024. None of these cases were resolved during this period.[footnoteRef:5] [5:  See: Kosovo Judicial Council, Statistical Report of the Courts Nine-Month Period 2024, 7, available at: <https://www.gjyqesori-rks.org/wp-content/uploads/reports/36675_Raporti_statistikor_Gjykatave_nentmujori_2024.pdf>.] 


Key changes to insolvency proceedings imposed by the new legal framework will be outlined below.

Jurisdiction

A significant change in the new regulatory regime is to the competent court to decide on insolvency disputes. The competence has shifted to the exclusive jurisdiction of the Commercial Court from the Division of Commercial Matters within the Basic Court of Prishtina.[footnoteRef:6] The cases are heard at two instances: First Instance Chambers, which decide on bankruptcy disputes, and the Second Instance Chambers, which decide on appeals.[footnoteRef:7] The appeals have no suspensive effect unless the second instance chambers decide differently.[footnoteRef:8] Extraordinary legal remedies are not permitted in bankruptcy proceedings.[footnoteRef:9] [6:  Article 13, paragraph 1.5, Law on the Commercial Court (no.08/L-015) (above note 2).]  [7:  Ibid., Article 10.]  [8:  Article 6, paragraph 4, Law on Bankruptcy Proceedings (no. 08/L-256) (above note 1).]  [9:  Ibid., Article 6, paragraph 6.] 


The Law on the Commercial Court provides that all bankruptcy proceedings will be treated with priority.[footnoteRef:10] Moreover, the Law on Contested Procedures will apply as a subsidiary source of law as long as it does not contradict the Law on Bankruptcy Proceedings.[footnoteRef:11] [10:  Article 30, Law on the Commercial Court (no.08/L-015) (above note 2).]  [11:  Article 7, Law on Bankruptcy Proceedings (no. 08/L-256) (above note 1).] 


General Principles of the Law on Bankruptcy

The new Law on Bankruptcy Proceedings addresses the situation when the individual debtor passes away. In such cases, the new law adds a new measure that requires that the court resumes the procedure under the assumption that the heirs of the debtor will inherit both the assets and obligations in accordance with the respective law on inheritance.[footnoteRef:12] [12:  Ibid., Article 4, paragraph 3.7.] 


Involuntary Initiation of the Case by the Creditors

In comparison with the previous law, which only allowed the opening of a bankruptcy case by two or more creditors, the new law foresees that one creditor may also initiate the case under certain conditions, i.e., the debtor has failed to pay at least one debt to the creditor, where:

(a) the debt has passed the payment term of at least ninety (90) days;
(b) the total amount of the debt is at least EUR 30,000 (thirty thousand); 
(c) each debt is not conditional or subject to pending court proceedings or an ongoing arbitration procedure; and 
(d) the creditor does not have the opportunity or has failed to collect the debt through the enforcement procedure or other legal procedures.[footnoteRef:13] [13:  Ibid., Article 17, paragraph 1.1.] 


Moreover, the amount of the debt as a precondition for initiating the procedure by two or more creditors has changed to EUR 5,000 (five thousand), as opposed to the previous law, which required a minimum of EUR 3,000 (three thousand).[footnoteRef:14] [14:  Ibid., Article 17, paragraph 2.] 


Additionally, the new law adds a new precondition for involuntary initiation of the case by creditors: the creditor must first have failed to collect the debt through the enforcement procedure or other legal procedures or not have had the opportunity to pursue the claim through the enforcement procedure against the debtor.[footnoteRef:15] This new requirement highlights the importance of exhausting available remedies before turning to bankruptcy. [15:  Ibid., Article 17, paragraphs 1.1.4, 2.1.4.] 


Registration of the Case

Upon opening the case, the court will notify the relevant institutions within two weeks, such as the Business Registration Agency, the Pledge Registry, the Mortgage Registry, commercial banks, the credit registry, and the Tax Administration. The new law requires that, once these institutions receive notice, they shall document the initiation of bankruptcy proceedings in their official records.[footnoteRef:16] This requirement aims to ensure a comprehensive and transparent tracking of bankruptcy cases across various financial and regulatory sectors. [16:  Ibid., Article 23, para. 3.] 


Termination of Bankruptcy Procedure Due to Insufficient Assets

The law introduces a new important provision regulating the termination of the bankruptcy procedure by the court once it finds that the debtor lacks sufficient assets to pay the creditors.[footnoteRef:17] [17:  Article 22, Law on Bankruptcy (no. 08/L-256) (above note 1).] 


The law mandates a structured process before the court decides to terminate proceedings. Initially, the court is required to notify the Business Registration Agency[footnoteRef:18] and other relevant public authorities to ensure that all relevant records are reflected accordingly. Once this announcement is made, creditors and other interested parties, within sixty days after the announcement is made, can file an appeal against the decision to terminate the procedure based on these grounds: [18:  For more on the Business Registration Agency, see: <https://arbk.rks-gov.net/>.] 


(i) The debtor has sufficient assets; and
(ii) An investigation is necessary to establish whether the debtor’s assets have been fraudulently transferred.

Five days after the deadline for submission of appeals, the court informs the prosecutor of the allegations made by the parties to open the investigations and suspends the procedure for six months. The court decides to terminate the procedure if there are no appeals within sixty days or if the prosecutor decides not to start or dismiss the criminal case.

Challenging the Final List

The new law regulates the challenging of the final list of creditors and their claims with their amounts and status, complied by the administrator and submitted to the court.[footnoteRef:19] The creditors may file their objections to the final list within thirty days. The administrator and the creditor have 10 (ten) days from the date of notification to respond to the arguments. If the administrator agrees with the objection, he communicates this officially to the court and changes the list of creditors. The court decides on all objections within 15 (fifteen) days of receiving the administrator's response. The court may decide to suspend all or a part of the proceedings only if the disputed claims affect more than 25% (twenty-five percent) of the total claims included in the initial list of creditors. [19:  Article 49, Law on Bankruptcy (no. 08/L-256) (above note 1).] 


Administrative Expenses

The law also regulates the scenario when the debtor does not guarantee the payment of the administrative expenses for the administration of the case. In such cases, the debtor, upon the court’s request, shall deposit an amount in a trust account to cover these expenses.[footnoteRef:20] This addresses the issue of administrators not being paid for their work, affecting the progress of bankruptcy proceedings. [20:  Ibid., Article 56, paragraphs 4, 5.] 


Sale of the Assets in the Liquidation Procedure

The new legal framework provides a more detailed procedure for the sale of assets in the liquidation procedure. The law explicitly provides that the sale of assets is carried out through auction in accordance with the Law on Enforcement Procedures. The debtor has a 15 (fifteen)-day window to submit an appeal before the court.[footnoteRef:21] To ensure the highest return for the sale of the company’s assets, the new law provides that, when determining the minimum sale price of the company's assets, the administrator will take as a basis the assessment of those assets by a professional engaged in accordance with this Law and will make maximum efforts so that the initial price of the assets is at the level or it approaches the number of debts of the company in bankruptcy. [21:  Ibid., Article 98.] 


The Reopening of the Case

The law provides a new provision that allows the resumption of the bankruptcy procedure. The law stipulates that the reopening of the case may be requested by the creditors within one year following the conclusion of the initial bankruptcy case based on the following:

(i) new assets belonging to the debtor are identified, or
(ii) possible claims for avoidance of actions or responsibilities of the governing bodies are identified.[footnoteRef:22] [22:  Ibid., Article 102.] 


The removal of the company from the register does not affect the re-opening of the procedure. Consequently, the company will be reinstated solely to restart the bankruptcy procedure. However, the court will only agree to reopen the case if the newly identified assets or causes of action are deemed substantial enough to cover at least 5% (five percent) of the claims from the highest-ranking creditors. If the case is resumed, it will be managed as a liquidation proceeding.

The court will appoint the same administrator who oversaw the initial proceedings to create a new list of creditors. The court will schedule a hearing to evaluate whether the requirements for resuming the procedure are met. If the court decides to reopen the case, it will annul the previous decision to close the proceedings and officially initiate the resumption of the bankruptcy process.

Establishment of a Chamber of Bankruptcy Administrators

An important novelty of the new law is the establishment of the Chamber of Bankruptcy Administrators (“Chamber”). The Chamber is a professional body in which all bankruptcy administrators are members. The Chamber acts as a non-governmental organization and has its seat in Prishtina.[footnoteRef:23] The main bodies of the Chamber are the Assembly, Executive Board, Control Council, and the President of the Chamber.[footnoteRef:24] [23:  Ibid., Article 141.]  [24:  Ibid., Article 144.] 


The main responsibilities of the Chamber are preserving the prestige, dignity, and rights of the administrator’s profession, issuing the Statute, Code of Ethics for insolvency administrators and other acts, representing and protecting the rights of administrators before public institutions, ensuring professional advancement of the administrators, establishing and maintaining cooperation with the Chamber of Bankruptcy Administrators of other countries, and carry out other duties as stipulated in the law and the Chamber Statute.[footnoteRef:25] [25:  Ibid., Article 142.] 


Licensing of Bankruptcy Administrators 

The new law provides a detailed procedure for the examination and the licensing of bankruptcy administrators.[footnoteRef:26] The Ministry of Justice carries out the licensing process. The evaluation procedure is conducted by the Evaluation Commission, whose members are selected by the Minister of Justice. The Commission is composed of two judges from the Commercial Court, two bankruptcy administrators, and one representative from the Ministry of Justice. The Commission prepares a list of candidates who are then licensed by the Minister of Justice. [26:  Ibid., Articles 156-168.] 


Disciplinary Proceedings

The new law lists eleven disciplinary violations and five disciplinary measures.[footnoteRef:27] The disciplinary procedure can be initiated ex officio by the President of the Commercial Court, the Ministry of Justice, and the President of the Chambers or based on the complaints of the parties to the bankruptcy procedure and their representatives.[footnoteRef:28] The Disciplinary Commission appointed by the Minister of Justice decides whether there has been a violation by the administrator and the disciplinary measure. The decision of the Commission is final, and against it, the administrative conflict can be initiated.[footnoteRef:29] [27:  Ibid., Articles 173, 174.]  [28:  Ibid., Article 172.]  [29:  Ibid., Article 179.] 


Retroactivity

The new law applies to all active bankruptcy cases initiated before the Law on Bankruptcy Proceedings entered into force.[footnoteRef:30] [30:  Ibid., Article 181.] 


Conclusion

The new Law on Bankruptcy Proceedings marks significant progress in insolvency proceedings in Kosovo. The Law lays a clear foundation for insolvency proceedings while addressing the gaps and irregularities of the previous legal framework.

The new legal framework has regulated several gaps and irregularities identified in the RoL Strategy, such as the lack of clarity of insolvency proceedings, the absence of a Chamber of Bankruptcy Administrators, and clear rules on overseeing the work of administrators and disciplinary proceedings.[footnoteRef:31] [31:  Annual Report on the Implementation of the Strategy on Rule of Law 2021-2024, 2023, available at: <https://md.rks-gov.net/desk/inc/media/3877B62B-C99C-47CA-9387-94122ED08215.pdf>.] 


Key challenges, however, remain the implementation of the new Law on Bankruptcy, awareness-raising for bankruptcy proceedings, and strengthening the capacity of the bankruptcy administrators. Additionally, upcoming actions stemming from the RoL Strategy and the new Law on Bankruptcy Proceedings include the adoption of sub-legal acts stemming from the new Law and the Chamber Statute.
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