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Introduction

Organizing auctions with the aim of selling at the highest price possible has remained a common practice since the beginning of time. While the methods of organizing auctions have changed according to the customs of the time and place, the practice is still very common in most parts of the world. An interesting fact is that people tend to have a sort of fascination with auctions and often give them symbolic meaning. That is reflected in the ways the auction is organized: from announcing the starting price, to declaring the winner.

Public Tenders and Insolvency

When it comes to insolvency, public tenders align perfectly within its principles and scope: maximizing asset recovery, ensuring transparency in proceedings, giving a fair treatment to creditors, selling the assets in a timely and efficient manner.

In Romania, creditors can choose between methods of asset sale, from negotiation procedures to public tenders, as long as transparency over the entire process is guaranteed. But we notice that still the most common method proposed by insolvency practitioners and approved by creditors is the public tender.

This does not come as a surprise, because a public tender can, at least in theory, bring out the real market price for the asset that is for sale, for the following reasons:[footnoteRef:1] [1:  Note that public tenders also have more variations, such as, for example, the Dutch auction, but for clarity, this article solely refers to public tenders with rising prices.] 


· Publicity for the asset: before starting the actual auction, the insolvency practitioner (IP) must publish sale announcements that reach a wide audience. Nowadays, that can refer to both physical and online promotion: from putting a banner in front of a building that is for sale, to publishing sale announcements on various online platforms and directly e-mailing potential interested buyers.

· Increased competitivity: a public tender creates a competitive environment where multiple bidders can drive up the price.

· Obtaining the market price: promoting the asset to a large audience also represents a way of receiving feedback from potential buyers regarding the price and can help the IP propose to creditors a starting price that reflects the real market price.

· Quick and efficient sale process: compared to other methods of sale, that involve negotiations that can occupy a long time, auctions typically ensure fast sale processes.

· An open process: selling through public tenders provides transparency throughout the entire process, reducing the risk of doubts regarding the price obtained. This openness appeals a wide range of buyers and industries, further ensuring larger competition.

Online Public Tenders: The Debate

While the necessity for public tenders is widely accepted, with most creditors and IPs supporting their use, a current debate in the insolvency field revolves around the continued relevance of offline public tenders. The discussion has gained momentum as online auctions have grown in popularity, prompting professionals to question the relevance of offline methods in today’s fast paced environment.

Before the COVID-19 pandemic, there was no such debate in Romania. Online public auctions were almost unheard of. Public tenders were all organized offline, usually at the headquarters of the IP, regardless of the location of the asset being sold, or of the potential buyers’ location. It meant travelling sometimes around 500 km in order to participate at a public tender organized in order to sell a movable asset (as a machinery). That meant, naturally, losing potential buyers in terms of distance and their limited time. Some IPs were thinking of the utility of online auctions, but potential issues like data security and connectivity were quickly raised by the sceptics, so the idea was usually abandoned.

The pandemic disrupted everything and changed the mindset: as work from home became a normality, also public tenders switched to digital.

At first, there was no mention in the Insolvency Law regarding online public tenders, so IPs followed the dictum of the private law: ‘quod non est prohibitum, licitum est’ (what is not prohibited is lawful). Thankfully, though, the legislators followed the trends and, in 2022, the Law was amended to explicitly state that the public tender can be conducted even through `electronic ‘means of distant communication’.

It is worth mentioning that there are at least two types of online auctions: live online auctions (similar to traditional in-person auctions, but conducted through a video platform) and timed online auctions (in which buyers place bids over a longer period of time, typically around two or three weeks). Both are in line with the legislator’s view and are organised regularly nowadays in Romania.

In terms of advantages of online public tenders, a few are worth mentioning:

The main advantage is accessibility and wider participation. In contrast with offline public tenders, where interested buyers would need to sometimes free up a full day to participate in an auction, now anyone with access to an electronic device can participate.

At the same time, the accessibility and wider participation brings more competition, which can also bring a better recovery value for the creditors.

Online public tenders are also characterized by more transparency, all biddings and transactions being recorded and available on demand based on reasonable grounds.

Without the use of a physical location and by eliminating paperwork, the online auctions prove to be more efficient and less costly.

While acknowledging the benefits of online public tenders, we cannot ignore that there are also some disadvantages, such as system failures (online platforms can experience technical problems that could disrupt the processes), internet connectivity issues (potential buyers could face problems with their internet connection and can risk missing deadlines), data security risks, potential unauthorized access.

These are some of the reasons why some professionals are still leaning towards the classical offline public tenders.

More than that, there are voices stating that an offline public tender could potentially drive up the price, thanks to the human touch that couldn’t be replaced digitally. A room full of bidders, and a skilled auctioneer could foster a competitive spirit among people, by creating a sense of urgency, building anticipation and highlighting the value of the asset.

In a classical auction, there is also a greater chance that the participants are committed to buying the respective asset, judging by the effort of physically attending and investing time into the bidding process.

Summary

So, the question regarding the relevance of offline auctions does not have a clear answer. It has to do more with the skill and flair of the IP, who can sense what type of auction is suitable for each type of asset and bring out the best value for the creditors.
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