When West meets East: Bridging Europe’s Insolvency Regimes: Academic Conference Report

The INSOL Europe Academic Forum Annual Conference 2025 took place on 8-9 October 2025 in Vienna, Austria, with the following theme: ‘When West Meets East: Bridging Europe's Insolvency Regimes’. Professor Rodrigo Rodriguez (Chair, IEAF) and Jennifer Gant (Deputy Chair, IEAF) welcomed delegates to the Hilton Vienna Park in the artistic, cultural, historical and imperial city of Vienna. The Annual Conference was attended by over 81 delegates from nearly 23 different jurisdictions. Opening the event, Rodrigo also thanked the sponsors Edwin Coe LLP for their generosity, which allowed for talented speakers to be selected to share their knowledge in Vienna.

Day 1: Wednesday 8 October 2025

Session I

The first session, titled ‘Initiating Insolvency or Rescue Proceedings: Challenges and Stigma’, was chaired by Jennifer Gant (University of Derby).

The first presentation, entitled ‘Rethinking Legal Incentives for Timely and Efficient Insolvency Proceedings’, was the occasion for Jaka Cepec (University of Ljubljana) and Lana Katarina Gotvan (University of Ljubljana) to report on the Slovenian experience and a data analysis identifying substantial inefficiencies within the current system and clearly indicating that punitive sanctions alone fail to produce (the desired) prompt insolvency filings. They therefore proposed to introduce a novel theoretical framework informed by behavioural economics, integrating insights from psychology and cognitive sciences into insolvency law. That innovative approach strategically would combine positive incentives (carrots) alongside carefully calibrated negative sanctions (sticks) to counteract prevalent behavioural biases within directors’ decision-making processes. Ultimately, this interdisciplinary approach would contribute to more responsive, behaviourally realistic insolvency legislation, improving economic outcomes for creditors, firms, and society at large.

The second presentation, entitled ‘Breach of Directors´ Duty Leading to Insolvency and its Consequences’, was delivered by Tereza Vodičková (AK Vodičková Pardubice), in which the audience was informed that new actions to supplement liabilities largely inspired by one used in the French legal system were introduced as of 2021 in the Czech Republic. Tereza’s presentation aimed therefore at underlining the differences between the previous Czech piece of legislation related to liability for wrongful trading and the newly introduced one referring to a breach of duty seemingly wider than the former conception of liability. Building on judgments delivered in the Czech Republic, Tereza underlined that the breach of duty can spread from complete resignation from the function or significant failure of managerial care to just simple negligence. Also discussed was whether the claim was for damage with a sanction character or a compensation claim in favour of creditors.

The third presentation, entitled ‘Ignorance Isn’t Bliss: Why Directors’ Legal Literacy Matters for Corporate Rescue’, was the occasion for Emilie Ghio (University of Edinburgh) and Donald Thomson (University of Dundee) to share findings from the second stage of their International Project on the Stigma of Insolvency (IPSI), a multi-jurisdictional study investigating the failure of the rescue culture. Drawing on empirical data and insights from 16 jurisdictions across Europe (France, Germany, Ireland, Italy, Lithuania, Netherlands, Switzerland and the United Kingdom) as well as beyond (Brazil, Canada, China, India, Japan, Nigeria, South Africa and the United States), the research interrogated the persistent gap between the availability of rescue procedures in the statute book and their under-utilisation in practice, as data reveal a deep disconnect between policy intent and corporate reality.

According to the speakers, while the first phase of the project explored stigma as a possible explanation to this low uptake, this second stage shifted attention to directors’ knowledge and preparedness. Moving beyond traditional economic and legal explanations, such as creditor incentives or procedural costs, this research foregrounded socio-legal and behavioural factors, particularly the extent to which directors understand their duties, options, and the legal landscape surrounding insolvency. The speakers concluded that, without equipping directors, especially those leading smaller enterprises, with the legal literacy necessary to act early and effectively, the resilience of insolvency systems will remain aspirational.

The fourth presentation, entitled ‘To Be or Not to Be an Insolvency Proceeding: That is the Question – in Switzerland and Abroad’, was delivered by Antonia Mottironi (Ardenter Law) and Rodrigo Rodriguez (University of Lucerne), who explored how insolvency decisions and proceedings are characterized within the international and, in particular, the Swiss legal recognition framework. With respect to the latter, the speakers focused on the period since 2019 when the Swiss legislator incorporated new cross-border insolvency provisions, aligning them with the UNCITRAL Model Law (albeit debates continue over its compatibility). The speakers emphasized the complexity of classifying foreign insolvency decisions (e.g., (non)voluntary insolvency proceedings: director liability; receiverships) with the aim of being recognised (e.g., using the Lugano/Brussels conventions; company/insolvency laws; and also uncertainty due to lack of applicable provisions) as well as the risks of mis-qualification, which can have serious legal and even criminal consequences. These challenges illustrate the broader difficulties in applying international recognition instruments to cross-border insolvency cases.

Session II

After a coffee break, the conference continued with a second session, entitled ‘Follow the Money: Managing Funds in Insolvency and Restructuring’, chaired by Giulia Ballerini (University of Padua).

The first presentation, entitled ‘The Shareholders’ Loans: a Conflict between Subordination and New Financing’, was delivered by Diogo Pessoa (Universidade Católica Portuguesa). At the start of his presentation, Diogo mentioned key aspects regarding the rules that deal with the subordination of shareholders’ loans in Portugal, Germany and Italy. While the rules appear similar in those jurisdictions which foresee an automatic subordination of these types of loans (or to some extent for Italy), they still continue to vary in terms of the criteria for subordinating a loan or in relation to exceptions. The focus of the presentation also turned to the treatment of shareholders’ loans in the context of restructuring procedures, especially when new money is required in order to give the company a second chance. Diogo underlined that the dilemma being, in that case, between subordinating the loans or, in the opposite direction, granting them some sort of privilege in the event of a future insolvency, having in mind the EU Preventive Restructuring Directive (2019) (PRD).

The second presentation, focusing on ‘Re-examining Pari Passu: an Interdisciplinary Approach to the Division of Proceeds’, was delivered by Niels Pannevis (Utrecht University/RESOR) and Dirck Bouwhuis (Tilburg University). While reminding the audience that the division of proceeds pari passu between unsecured creditors with equal ranking was a central principle of insolvency law, it was argued that there was however little consideration of alternatives in legal literature and therefore a limited theoretical foundation to this distribution rule. By way of contrast, the speakers underlined that mathematicians and economic theorists had for over forty years been studying the bankruptcy problem. The speakers therefore examined the Talmud puzzle and the contested garment principle and made reference to the alternative division rules proposed in economic theory, such as constrained equal awards, constrained equal losses, and the random arrival rule which may have relevance beyond abstract theory. It was then argued that, while in legal literature the outcome of that hypothetical bargain was mostly determined through speculation, game theory could provide a rigorous mathematical framework to analyse the negotiation between creditors. In other words, this presentation shed new light on the pari passu division bringing alternatives from mathematics and economic theory into the legal discipline.

The third presentation was delivered by Matthew Chippin (University of Leeds), entitled ‘Intent in Transactions Avoidance – A Need for Greater Certainty?’. At the start of his presentation, the role of intent in transactions avoidance law within insolvency regimes across common law jurisdictions was examined. Using case law and statutory analysis from England and Wales, Canada and the United States, the speaker highlighted how intent-based standards had often produced uncertainty, inefficiency, and inconsistent application. It was also stated that by comparison, section 608 of the Irish Companies Act 2014 offered a uniquely broad effects-based model that avoided many of these difficulties, while still maintaining sensible limits. The speaker encouraged a more nuanced understanding of intent in transactions avoidance. He argued that reliance on intent as a determinant of avoidance undermined the predictability and effectiveness of insolvency law and concluded that a reassessment of the necessity and utility of intent-based provisions was warranted, and that effects-based standards may provide a clearer, fairer, and more functional framework for protecting creditor interests.

Gabriel Moss Memorial Lecture

Before closing the first day’s events, Rodrigo Rodriguez introduced Anna Joubin-Bret (UNCITRAL) as the speaker to give the Gabriel Moss Memorial Lecture. During the lecture, entitled ‘Insolvency law in the digital age’, Anna recalled that UNCITRAL has long been active in both the digital economy and insolvency law and that it would therefore be interesting to explore how these areas intersect. Anna followed two tracks during her presentation reflecting on the five parts of the UNCITRAL Legislative Guide (domestic aspects) and the UNCITRAL’s three model laws, recent texts on asset-tracing and recovery as well as the ongoing work on applicable law in insolvency proceedings (cross-border aspects).

As regards cross- border aspects, UNCITRAL texts aim at mitigating risks and uncertainties in the global digital world. In other words, the work of UNCITRAL is important because it provides for some clarity and internationally accepted solutions that entertain a close link with jurisdiction, applicable law and, to some extent, localisation. Indeed, Anna reminded the audience that all failures in the crypto-asset sector and, more generally, in the digital area have had cross-border implications. This called for additional cooperation and coordination in cross-border insolvency, which had been a raison d’être of UNCITRAL since the 1990s, and in particular for further enactment of UNCITRAL Model Laws that all contain cooperation and coordination provisions. Anna also underlined the fact that many failures involved a group of companies with inextricably linked assets, and often fraudulent conduct by directors, which may require consolidation of assets and liabilities between entities. UNCITRAL has for long now established guidance on those aspects that have stood the test of time. Anna also stated that the accelerated growth of digital assets and cryptocurrencies had also contributed to the complexity of cross-border insolvencies. For example, cases dealing with digital assets showed an easy and often pseudonymous transfer of assets online through methods that are not known in the physical world (DLT, DAO, etc). The tracing of assets and their recovery therefore becomes even more necessary.

Anna finally welcomed the ongoing work on applicable law in insolvency proceedings that will contribute, when finalised, to legal certainty in insolvency proceedings involving digital aspects. At this stage, Working Group V supports the general principle that the lex fori concursus (the law of the forum where the insolvency is opened) should govern all aspects of the proceedings and their effects, with certain exceptions and carve-outs. One such exception, particularly relevant in the digital context, is that the effects of insolvency on participants in systems such as payment, clearing, or settlement systems, regulated financial markets, or other multilateral trading facilities, should be governed by the law applicable to those systems or markets. This is increasingly pertinent as the crypto asset industry becomes more regulated at both national and regional levels. There is no doubt that once this work is adopted by the Commission, it will bring much-needed clarity and certainty to insolvency proceedings involving digital assets.

The proceedings on Day 1 then closed with a reception and the Academic Dinner sponsored by Edwin Coe LLP.

Day 2: Thursday 9 October 2025

Morning Sessions

Session III

Day 2 started with a third session, titled ‘Artificial Intelligence and Technology in Insolvency and Restructuring’, chaired by Line Langkjaer (Aarhus Universitet).

The first presentation, entitled ‘A New Frontier? Exploring Artificial Intelligence in Corporate Insolvency Law’, was delivered by Kayode Akintola (University of Sheffield).

This presentation was the occasion for the speaker to remind the audience that, if corporate insolvency law was central to economic stability and prosperity, its application may lead to high costs associated with dealing with assets, conducting investigations into the company’s affairs, pursuing actions against wrongdoers, and resolving creditors’ claims. Through a mix of qualitative and quantitative experimental approaches, Kayode’s exploratory interdisciplinary research investigated whether Artificial Intelligence (AI) had the capability to support delivery of complex insolvency tasks with optimal outcomes. Kayode therefore presented the key findings from a mixed methods survey – underpinned by some preliminary quantitative research data – that shed light on the incidence of AI usage in corporate insolvency, the volume and typology of such usage, as well as challenges and opportunities for the future of corporate insolvency law.

The second presentation, entitled ‘Harmonizing European Insolvency Regimes: The Impact of Artificial Intelligence and the Role of the EU AI Act’, was delivered by Animesh Khandelwal (TERI School of Advanced Studies). During his presentation, Animesh argued that the integration of technologies, more specifically AI, into the very fabric of the insolvency regimes represented a unique opportunity to harmonise and optimise the European Union’s insolvency regime. According to Animesh, a major milestone in this integrative exercise would be to study the multifaceted impact of AI on insolvency practice across EU member states, while examining its potential to enhance efficiency, transparency and predictability. Furthermore, he also argued that it would also be a valuable proposition to explore the crucial implications of the EU AI Act on the present insolvency framework which is due to be applicable in the forthcoming year, and in particular in Germany and in Poland so as to compare how AI is used to assess financial distress in Western European jurisdictions, and its potential in predicting SME vulnerability in Eastern Europe. Additionally, the research will also present a comparative analysis of how AI streamlines asset valuation and creditor analysis in the mature German market versus the developing digital landscape of Poland. The ultimate goal of this research is to develop a set of best practices and learnings which can be uniformly adopted by the EU member states to leverage AI and create a more efficient, equitable, and resilient insolvency framework within the EU.

The third presentation, entitled ‘Blockchain and Smart Contracts in Insolvency: Enhancing Transparency, Efficiency and Fairness’, was delivered by Charles Mak (Bristol Law School) who reminded the audience that, while blockchain reduced mistrust and promoted reliable asset tracing by minimising opportunities for data tampering or delays, smart contracts complemented these strengths by automating the execution of agreed provisions, thereby decreasing administrative bottlenecks and reliance on manual oversight. Despite these advantages, Charles underlined that several challenges arose when integrating blockchain and smart contracts with existing insolvency frameworks, and in particular when it came with legal priorities and diverse statutory rules that can be difficult to encode in self-executing contracts. Further, the absence of uniform global regulations complicated the acceptance of blockchain-based evidence in cross border disputes.

Questions of jurisdiction also surfaced, particularly where digital records spanned multiple countries with varying legal standards. Such complexities underscored the need for harmonised legislation and well-defined protocols to accommodate these technologies while preserving core legal principles. Nevertheless, Charles demonstrated that a growing number of case studies highlighted successful applications of these innovations in financial and legal contexts. Indeed, Charles indicated that blockchain-based pilot projects had demonstrated the feasibility of streamlined asset tracking and faster creditor reimbursement, while the self-executing logic of smart contracts had reduced disputes arising from manual errors. Collaboration and more coordinated efforts among courts, insolvency experts, technologists, and regulators (inspired by international conventions including the UNCITRAL Model Law on Cross Border Insolvency) remained also essential to address the complexities of applying these systems to formal insolvency processes. For Charles, blockchain and smart contracts represented undeniably an opportunity to modernise insolvency practice and encourage international cooperation in an increasingly interconnected world!

Before the afternoon coffee break, Eugenio Vaccari (Royal Holloway, University of London) presented the next phase of the Insolvency Bot project, an AI-powered legal advice tool designed to assist with corporate insolvency queries. Eugenio informed the audience that the project, first focusing on England and Wales, has now expanded its scope to cover cross-border insolvency matters in six key EU jurisdictions, such as Belgium, France, Germany, Italy, Netherlands and Spain - alongside EU insolvency law. As a reminder, the aim of this project, jointly led with Marton Ribary (University of London) and Thomas Wood (Founder and Director, Fast Data Science) was to provide legally sound responses based on curated national and European legal sources, and in particular to support small and micro-enterprises navigating complex cross-border insolvency procedures (with its multilingual dataset). During his presentation, Eugenio shared insights from the data-gathering process, highlighted jurisdictional challenges, and demonstrated the chatbot’s current capabilities. Final outcomes are expected before the end of 2026! Information on the Insolvency Bot project is available here.

Breakout Sessions

After the coffee break, delegates were asked to choose between two breakouts immediately following.

Session IVa

The first breakout session, entitled ‘Insolvency Restructuring Frameworks that Work for All: Stakeholder Interests and Sustainability’, was chaired by Emilie Ghio.

The first presentation, focused on ‘Protected Interests in Insolvency Law: Has the EU Finally Cracked the Code?’, was delivered by Giulia Ballerini and focused on the ultimate purpose of insolvency law: should it serve exclusively to maximize creditor recovery, or should it also directly protect so-called societal interests (workers, local communities or environmental concerns)? To enter into the debate, Giulia first clarified the notion of creditor interests (noting that creditors are not a homogeneous group, including in the case of corporate debtors) and the concept of stakeholder or societal interests. Giulia then examined two key EU substantive law instruments, namely the PRD and the Insolvency III Proposal, to evaluate whether they offer guidance on the issue and whether the EU legislator had taken a definitive stance. Giulia argued that no such stance had been taken yet (in particular by the PRD), while the latest legislative drafts (Insolvency III Proposal) seemed to support the thesis that creditors’ interests in maximizing recovery were placed at the top of the hierarchy, in particular by introducing such provisions in the (future) EU pre-pack mechanism.

The next presentation, entitled ‘Insolvency for All - Whose Interests Shall the Procedure Serve and How to Strike the Right Balance?’, was delivered by Phil Beetz (Simmons & Simmons LLP) and David Ehmke (Willkie Farr & Gallagher LLP), who were both of the view that, while insolvency proceedings were essentially designed traditionally to serve the creditors’ interest (just like shareholder primacy in corporate governance), an emerging strand of scholarship and practice has instead argued for a more robust and multistakeholder framework including the interests of employees, business partners, the broader community, and the environment. Such approaches would therefore raise questions about the general purpose of businesses under corporate law or about substantial/redistributional fairness in insolvency. That is why the presenters explored the interplay between insolvency rules and Environmental, Social, and Governance (ESG) considerations, so as to investigate whether current frameworks could adequately integrate broader societal goals without undermining the core goals of insolvency. They concluded that reconciling multiple stakeholder interests may not only broaden the scope of insolvency policy, but also enhance long-term sustainability and value for a truly fresh start.

The first breakout session ended with Fabian Kratzlmeier (Max Planck Institute) delivering his presentation, entitled ‘Tax claims in European Insolvency law: Special treatment or just another creditor’. Relying on national models, ECJ case law and EU draft legislative provisions, Fabian drew three conclusions. The first was whether the tax creditor was a non-adjusting creditor cannot be answered in the abstract, but requires a nuanced analysis. The second was that EU law permitted special treatment of the tax creditor within the bankruptcy system (e.g. statutory liens, priority). In some respects, it even permitted extra-systemic privileges, which undermined the policy objectives of bankruptcy law. And third, that in the cross-border context, state sovereignty remained an unsolved issue, which extended way beyond the (currently debated) case of claw-back actions under transaction avoidance law.

Session IVb

The second breakout session, entitled ‘Insolvency Restructuring Frameworks that Work for All: Innovations Fighting for the Community’, was chaired by Professor Jessica Schmidt (Universität Bayreuth).

The first presentation, entitled ‘Impact of Debt Discharge Periods on the Effectiveness of Personal Insolvency Proceedings’, was delivered by Gauthier Vandenbossche (Ghent University) who stated that the duration of personal insolvency procedures leading to debt discharge remained a critical policy issue. Gauthier reminded the audience that, under the Belgian Collective Debt Arrangement (CDA) procedure, debtors were typically subject to a repayment plan for up to seven years, after which any remaining debt was discharged. While recent reforms elsewhere in Europe, notably prompted by the PRD suggested a trend towards shorter repayment periods for natural persons, that there was still considerable reluctance to reduce the length of plans in Belgium. Gauthier explained that a major concern was that shorter repayment periods could lead to lower dividends for creditors, thereby discouraging their cooperation.

As there had been a lack of empirical evidence to assess whether shorter or longer repayment plans better balance the interests of creditors and debtors, Gauthier presented a novel empirical analysis of amicable repayment plans within the CDA framework. Using a unique dataset of actual cases from the Ghent Labour Court, a regression model was used to analyse how plan length correlated with creditor recovery - controlling for factors such as total debt and debtor income. Gauthier preliminary results suggested a negative correlation between the repayment period and the actual repayment rate: longer repayment plans did not necessarily lead to higher recoveries for creditors. This called into question the conventional assumption that extending the repayment period benefited all creditors. For Gauthier, it led to important policy recommendations for the Belgian CDA, including whether the current seven-year maximum should be re-evaluated. In any case, Gauthier’s presentation contributed to the broader European debate on the harmonisation of consumer insolvency regimes and highlighted the need for evidence-based approaches to the reform of personal debt procedures.

The second presentation, entitled ‘Nationalisation as a Response to Failing Public Service Providers: Challenges and Alternatives’, was delivered by Rebecca Parry (Nottingham Trent University). Rebecca reminded the audience that recent discussions across the European Union have reignited interest in nationalisation as a potential resolution for struggling public service providers. According to Rebecca, this approach would involve the compulsory transfer of privately-owned companies performing essential public functions into state ownership. While the UK case of Thames Water had received attention, Rebecca noted that similar discussions have emerged in several EU Member States concerning utility providers, transport networks, and other critical infrastructure. That was why, Rebecca first considered the Thames Water case before discussing why nationalisation was not necessarily an easy fix as regard to compensation to be paid to shareholders from their country whose shares were expropriated but also as regards to shareholders who may also claim unfairness on human rights grounds even if they were not of a nationality that benefits from a Bilateral Investment Treaty as well as pension funds. Rebecca therefore considered those difficulties and also proposed a roadmap for cases involving struggling public service providers.

The third presentation, entitled ‘Sectoral Insolvency Frameworks: Why Certain Sectors Require Tailored Approaches’, was delivered by Noor Mendonck (Ghent University). First of all, Noor reminded the audience of her research question which was ‘How can existing special insolvency frameworks be mapped and analysed to identify the factors that necessitate the creation of those frameworks, and how can these factors be efficiently organised into a tool that indicates which specific rules are useful in which situations?’ After mapping special insolvency frameworks namely railway insolvencies in the US and extraordinary administration in Italy, Noor explained her assessment framework before adding other examples of failures without special regulation (British Steel, Carillion, PG&E, Air Berlin…) which showed where normal insolvency frameworks worked, and where specific legal principles from the assessment framework could be needed. Noor’s research also demonstrated that other questions would emerge such as ‘how to assess desirability?’ and ‘to what amount should ‘public interest’ be defined?’…

Afternoon Sessions

Session V

After lunch, the fifth session on ‘Arbitration in Insolvency and Restructuring’ was chaired by Gert-Jan Boon (University of Leiden).

Opening with a presentation entitled ‘Arbitration Agreements in Bankruptcy and other Insolvency Cases’, Stephen Ware (University of Kansas) reminded the audience that, by 2025, 173 national governments had become parties to the New York Convention (adopted in 1958 and officially entitled ‘The Convention on the Recognition and Enforcement of Foreign Arbitral Awards’). During his presentation, Stephen explained the tension between arbitration law’s separation of related disputes into different forums for adjudication and insolvency law’s emphasis on collective action involving several creditors of the same debtor. In Stephen’s view, two reasons may explain why the US may, more than Europe, resolve the tension against arbitration. On the one hand, corporate insolvency law’s role in overcoming the ‘race of creditors’ dominated in the US and, on the other hand, upon commencement of bankruptcy (insolvency) case, US law created a new legal person (the bankruptcy estate) separate from the debtor. This separateness encourages US courts to see the pre-bankruptcy debtor’s arbitration agreements as contracts that did not bind the bankruptcy estate because it was not a party to them.

Stephen then proposed reconciling these tensions by staying arbitration when an insolvency proceeding began and permitting the court overseeing the insolvency case to condition its order for arbitration on assurances about arbitration’s privacy, speed, and cost. In other words, according to Stephen, insolvency law can reconcile with arbitration of a claim by distinguishing between determining the allowed amount of a claim and enforcing it. Arbitration can determine the allowed amount of a claim, resulting in an award, while insolvency law pauses enforcement to prevent line-jumping by arbitrating creditors with however one remaining (‘irresolvable?’) concern: will the arbitrator be more likely to rule for creditor than would the judge overseeing the insolvency case? 

Then it was the turn of Alexander Klauser (University of Graz) to express his views on ‘The Reciprocal Effects between Austrian Insolvency Proceedings and Domestic and/or Foreign Arbitration Proceedings’, after first explaining the rules applicable when arbitration met insolvency from an Austrian perspective. First of all, the insolvency administrator was bound by the arbitration agreement concluded between the debtor and the creditor, also with regard to the verification of a contested claim, at least (1) if the arbitration proceeding (with arbitration in Austria) had been commenced before the opening of insolvency proceedings and (2) the claim had been contested only by the administrator. Secondly, the opening of insolvency proceedings led to a stay of the arbitration if it took place in Austria; where the arbitration was abroad the effect of the opening of insolvency proceedings would depend upon the law of the seat of the arbitral tribunal. Thirdly, the suspended arbitration proceedings were to be continued against the insolvency administrator as claims verification proceedings, at least if the claim had been contested only by the administrator. Fourthly, upon application for continuation, the statement of claim must be amended from a claim for performance to a claim for a declaration that the claim be recognised, in the insolvency proceedings, as an insolvency claim. Fifthly, the arbitral award had res judicata effect pursuant to section 112 of the Austrian Insolvency Code. Then, Alexander made it clear to the audience that there was no case law regarding the binding effect of an arbitration agreement (concluded by the debtor) for the purpose of claims verification on an insolvency creditor that may contest the claim of another creditor (in Austria, this likely failed due to lack of standing). Then Alexander concluded that, in such cases, a verification action must be brought before the State court against the contesting insolvency creditor(s) or against both the insolvency creditor(s) and the insolvency administrator.

Special Lecture

The afternoon continued with a Special Lecture delivered by Emeritus Professor Bob Wessels (University of Leiden) on ‘The European Commission’s Role in the Evolution of Insolvency and Restructuring Law’, where Bob informed the audience on the creation, the functioning and the role of the European Commission’s Insolvency Law Group of Experts. These experts have been called to advise the European Commission on the (1) Revision of the European Insolvency Regulation between 2012 and 2015; (2) PRD between 2016 and 2019 and; (3) the Insolvency III proposal between 2021 and present. Bob focused on certain (“horizontal” rules) applicable to that experts’ groups, including purpose and scope, role, composition, mandate and operation, selection and appointment, conflict of interest and integrity, transparency and public access, operations and procedures and remuneration and expenses. That presentation was the occasion to explain how the European Commission worked to develop texts whose topics are submitted first to recognised experts in order to present a coherent set of provisions and therefore to increase the chance to obtain a consensus at the level of the two European co-legislators when formal negotiations start !

Session VI: The Edwin Coe Open Forum

After the last coffee break, the Edwin Coe Open Forum took place this year in coordination with the INSOL Europe Judicial Wing and was open to all delegates of the Vienna congress. It was co-chaired by Rodrigo Rodriguez with Judge Michael Quinn (High Court of Ireland).

The first presentation, focusing on ‘On pre-pack solutions in the directive proposal and in Poland’, was delivered by Anna Hrycaj (Court of Appeal in Warsaw/Lazarski University). After relating a kind of personal pre-pack experience taking place in Poland some decades ago, Anna commented on the prepack mechanism as provided into the last versions of the Insolvency III proposal, which are being discussed currently in the Trilogue phase. Anna also made some comparisons with pre-pack proceedings provided for by Polish law.

Then it was the turn of Jennifer Gant to present a project, jointly led with Oleksiy Kononov (University of Luxembourg), on ‘Restructuring In Europe – Are Current Processes Adequate to Efficiently Rescue Smaller Businesses?’ (REUMSME). Jennifer reminded the audience that, while Micro, Small, and Medium-sized Enterprises (MSMEs) formed the backbone of the UK and EU economies, representing over 99% of businesses (and also despite the legislative efforts at national, e.g., the UK Corporate Insolvency and Governance Act 2020, and EU-level, e.g., the PRD, MSMEs often struggled to access effective restructuring solutions, leading to unnecessary closures and job losses. Against that background, the REUMSME research project will first identify the systemic barriers preventing MSMEs from utilising restructuring tools effectively, including legal, institutional, and procedural obstacles (including cross-border forum shopping by opting for UK-based mechanisms even post-Brexit). Using a mixed-methods approach combining qualitative and quantitative research from the UK and other EU Member states, the project will assess the practical effectiveness of the existing tools in addressing MSME restructuring needs and will include a set of evidence-based policy recommendations aimed at improving access to and efficiency of restructuring processes for MSMEs.

Then it was time for Irene Lynch Fannon (University College Cork) to deliver her presentation, entitled ‘Jurisdictional Competition: Developing European Restructuring Expertise’. During her presentation, Irene shared with the audience recent developments in both Ireland and Netherlands in international cross-border restructurings, also including some court decisions from Bermuda and the US. On this basis, Irene presented the argument that there were clear benefits in terms of developing a specifically European restructuring expertise arising from jurisdictional competition, or its related concept, forum shopping. The presentation then focused on the specific issue of confirmation by national courts of conditional restructuring plans when the conditionality related to approval of interlocking rescue plans by several different courts in different jurisdictions, and, in particular, how the courts under the scope of this research had approached the issue of conditionality in approving rescue schemes and whether harmonisation could find an expression there through a common law approach (tradition of judicial discretion in setting down guidelines) which would be helpful to any civil lawyer.

The last presentation was delivered by Amanda Cohen (Universidad de Granada/Supreme Court of Spain), entitled ‘New Harmonisation Winds’, in which prepacks were again under scrutiny, in particular as to the safeguards relating to possible abuse or conflict of interest. Amanda underlined that, in the latest versions of the Insolvency III proposal (EU Council and EU Parliament), such a risk exists as a closely related party to a debtor may participate in pre-pack proceedings  and benefit from the ‘free and clear’ acquisition of the business (as it would be the case in UK pre-pack administration, but not in Spain). Despite some identified advantages (better knowledge of the business or greater interest in continuing the activity), Amanda expressed the view that additional precautions must be taken as the interests of third parties may be left unprotected if adequate transparency measures are not adopted. To that end, Amanda shared the practice of some Spanish courts, aware of the difficulty that the sale of the business unit can sometimes entail, already applying the principles set out in the Insolvency III proposal on acquisition by persons closely related to the debtor (in particular agreements on the unification of criteria of the Commercial Courts of Barcelona of December 2023).

These presentations were followed by a discussion around judicial challenges in adjudicating insolvency and restructuring cases with Judge Michael Quinn and Anna Elisabeth de Vos (Co-Chairs, INSOL Europe Judicial Wing).

Closing

Before the closing formalities of the Conference, Jennifer Gant and Rodrigo Rodriguez thanked all speakers and participants for joining the excellent forum for debate which took place in Vienna. It was also for the immediate Past Chair to hand over and to present his successor: Professor Jessica Schmidt who looked forward to the next Academic Forum Annual Conference taking place in 2026 in Vilamoura (Portugal)!

Myriam Mailly
and
Paul Omar


NB. Profiles, abstracts and presentation slides have been published on the INSOL Europe website at: https://www.insol-europe.org/academic-forum-events
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