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The Missing Stage Between Solvency and Insolvency

European restructuring law has undergone a significant transformation over the past two decades. Across jurisdictions, legislators and practitioners have increasingly embraced earlier intervention as a means of preserving value, protecting employment, and improving restructuring outcomes. Preventive restructuring frameworks, rescue procedures, and pre-insolvency mechanisms all reflect a common belief that financial difficulties should be addressed before they become irreversible.

Much of this discussion, however, continues to assume that restructuring begins when financial distress becomes sufficiently visible to attract legal attention. In practice, that assumption appears increasingly difficult to sustain.

During my years serving as a court-appointed concordat commissioner, I have repeatedly observed that the formal commencement of restructuring proceedings often marks neither the beginning of financial distress nor the beginning of restructuring itself. By the time judicial protection is sought, management has frequently already explored refinancing alternatives, assessed potential asset disposals, revised operational priorities, negotiated with financial institutions, or developed internal recovery strategies. Formal proceedings undoubtedly change the legal environment, but they often make visible a process that has been unfolding for months, and sometimes years.

This experience raises a broader question. If important restructuring decisions are increasingly being made before insolvency becomes legally visible, how should we understand this earlier stage of restructuring activity?

Existing scholarship has devoted considerable attention to early intervention, preventive restructuring, and pre-insolvency negotiations. Yet a distinct stage of restructuring practice remains conceptually underdeveloped: the period during which anticipated financial distress begins to influence corporate behaviour before distress becomes legally visible. I suggest that this stage deserves separate analytical attention. In this Inside Story, I describe it as “Algorithmic Shadow Insolvency”.

The concept refers to a period in which restructuring decisions are triggered not by legally recognised insolvency events but by predictive assessments regarding future financial deterioration. It occupies a space between ordinary corporate management and formal restructuring proceedings, where firms begin responding to anticipated distress before insolvency becomes visible to the wider group of stakeholders who may ultimately be affected by it.

From Observable Distress to Predictive Distress

Traditional insolvency law is built around observable events. Payment defaults, liquidity shortages, covenant breaches, balance-sheet insolvency, and other measurable indicators perform an important coordinating function because they provide a common informational reference point for debtors, creditors, courts, and regulators. Although legal systems differ in their specific tests and procedures, intervention generally becomes possible only when financial difficulty reaches a level that can be identified, verified, and evaluated by multiple participants.

The informational environment in which companies operate is changing. Financial distress is increasingly anticipated rather than simply observed. Businesses now rely on sophisticated forecasting tools, liquidity modelling, scenario analysis, stress testing, covenant monitoring, and risk assessment systems that enable management to identify vulnerabilities long before traditional insolvency indicators emerge.

The practical consequence is that companies often begin responding to financial risks before those risks become legally relevant. A company may remain fully solvent under every applicable legal standard and continue meeting all of its obligations while simultaneously concluding that corrective action is necessary because future financial deterioration appears increasingly likely. Management may decide to reduce costs, restructure operations, renegotiate financing arrangements, postpone investments, or begin discussions with selected stakeholders despite the absence of any formal insolvency trigger.

In such circumstances, restructuring behaviour is no longer driven exclusively by present financial conditions. It is increasingly influenced by expectations regarding future financial conditions. The distinction is subtle but important. Decisions are not being taken because insolvency exists; they are being taken because insolvency has become foreseeable.

This development does not eliminate the relevance of traditional insolvency law. Formal procedures remain essential whenever collective action, judicial oversight, creditor coordination, or legal protection become necessary. Nevertheless, it changes the relationship between law and practice by moving an important part of the restructuring process into a period that precedes legal recognition.

What Practitioners Are Already Seeing

The phenomenon described here is not confined to a single jurisdiction. Although restructuring frameworks vary considerably across Europe, practitioners increasingly encounter similar patterns.

In Germany, companies often engage in extensive internal planning before formal restructuring mechanisms become relevant. Dutch restructuring practice encourages flexible negotiations and early strategic preparation. French preventive restructuring frameworks seek to facilitate earlier intervention, yet important decisions are frequently taken before formal procedures commence. In the United Kingdom, sophisticated lenders and borrowers routinely engage in restructuring discussions long before insolvency proceedings become necessary.

Türkiye presents a different but equally instructive example. Once concordat proceedings begin, transparency becomes extensive. Court-appointed commissioners supervise financial operations, review transactions, monitor compliance, and provide oversight designed to protect creditor interests. Yet formal intervention often occurs only after a significant period of financial deterioration. As a result, many of the decisions that shape the restructuring process have already been influenced by events occurring before judicial supervision begins.

The institutional structures differ. The underlying dynamic is remarkably similar.

Across jurisdictions, the point at which restructuring decisions are formed is moving earlier, while the point at which those decisions become legally visible has not moved to the same extent. This suggests that Algorithmic Shadow Insolvency should not be understood as a jurisdiction-specific phenomenon. Rather, it reflects a broader evolution in the relationship between information, risk assessment, and restructuring behaviour.

For practitioners, the phenomenon is often familiar even if the terminology is not. Most experienced restructuring professionals have encountered situations in which the formal process appears to begin long after management has already concluded that substantial intervention will be required. What has changed is the increasing sophistication with which future distress can be anticipated and acted upon before traditional legal indicators emerge.

Why It Matters

At first glance, earlier intervention appears entirely beneficial. In many respects, it is.

One of the central objectives of modern restructuring policy has been to encourage companies to address financial difficulties before value is destroyed. Earlier action can preserve businesses, protect employment, improve recoveries, and reduce the social and economic costs associated with insolvency. Few restructuring professionals would advocate waiting until a crisis becomes unavoidable before taking corrective action.

The challenge is therefore not early intervention itself.

The challenge lies in the conditions under which that intervention occurs.

Modern restructuring systems depend upon transparency, accountability, and informed participation. These principles assume that stakeholders become aware of financial distress within a relatively similar timeframe. Algorithmic Shadow Insolvency challenges that assumption by creating situations in which information is distributed unevenly among participants.

Management may possess detailed assessments regarding future risks. Advisers may assist in developing strategic responses. Certain financial institutions may become involved at an early stage. Other creditors, suppliers, employees, and stakeholders may remain unaware that restructuring considerations are already influencing corporate decision-making.

As a result, formal restructuring negotiations may begin after important strategic choices have already been made. The process remains legally collective, but its foundations may have been established privately. This creates a new form of informational asymmetry that is not based solely on bargaining power or contractual rights but on access to predictive information.

The issue becomes particularly significant when restructuring outcomes depend heavily on decisions taken before formal proceedings commence. Asset sales, financing arrangements, operational restructuring measures, and negotiations with selected stakeholders can influence future outcomes long before broader participation becomes possible. In such circumstances, the formal restructuring process may address a situation that has already been substantially shaped by earlier decisions.

A Blind Spot in Modern Restructuring Frameworks

The emergence of Algorithmic Shadow Insolvency does not mean that legislatures should attempt to regulate every predictive assessment or create new insolvency tests based on projected future outcomes. Such approaches would raise significant conceptual and practical difficulties. Predictive assessments are inherently uncertain, and excessive regulation could undermine many of the benefits associated with early intervention.

The more immediate challenge is analytical rather than regulatory.

Before a phenomenon can be debated, evaluated, or addressed, it must first be recognised. At present, restructuring law possesses a sophisticated vocabulary for insolvency, pre-insolvency procedures, preventive restructuring, and financial distress. It possesses a less developed vocabulary for describing the period during which anticipated distress begins influencing behaviour before distress becomes legally visible.

That conceptual gap matters because legal analysis often follows language. What remains unnamed frequently remains underexamined. By identifying this earlier stage as Algorithmic Shadow Insolvency, the objective is not to create a new legal category but to provide a framework for discussing a development that practitioners increasingly encounter in practice.

The concept also highlights a broader question about the future direction of restructuring law. If companies are making increasingly important restructuring decisions before traditional insolvency indicators emerge, then legal systems may need to devote greater attention to the relationship between prediction, transparency, and participation. Whether that ultimately requires regulatory reform is a separate question. Understanding the phenomenon itself is the necessary first step.

Conclusion

For much of the twentieth century, insolvency law was concerned primarily with managing visible financial distress. Contemporary restructuring practice suggests that an equally important challenge may now lie in understanding how firms respond to financial distress before it becomes visible at all.

The increasing use of predictive tools has not replaced traditional insolvency concepts, nor has it diminished the importance of formal restructuring procedures. What it has done is create an earlier stage of restructuring activity in which anticipated financial deterioration begins influencing corporate behaviour before insolvency becomes legally recognisable. That stage remains only partially visible within existing legal frameworks despite its growing practical significance.

Algorithmic Shadow Insolvency is offered as a framework for understanding this development. It describes a period that sits between solvency and insolvency, between prediction and legal recognition, and between ordinary corporate management and formal restructuring. Most importantly, it draws attention to a simple but increasingly significant possibility: some of the most important restructuring decisions of our time may be made before insolvency law recognises that restructuring has begun.

If that is correct, then one of the central assumptions of modern insolvency law deserves reconsideration. The question is no longer simply whether financial distress exists when legal intervention begins. The more important question may be whether legal intervention begins only after the most significant restructuring decisions have already been made.
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