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The continued modernisation of the French economy has been a long and difficult process but, as a former British prime minister was fond of saying, “There is no alternative”.

Emmanuel Macron, the Minister of Economy, Finances and Industry, and other members of the French government are currently championing a new bill relating to “growth and buying power” (called "Loi sur la croissance et le pouvoir d'achat"), whose goal is to free up sectors of the French economy currently burdened by restrictive practices and corporate interests. 
Modernising France’s insolvency law is an important part of re-energising the French economy. 

The Recent Revamping of French Insolvency Law

Last year, a new statute dated March 12, 2014 (effective on July 1, 2014) introduced important changes to the French insolvency legal system, such as:

General:

· Contractual clauses that can often be found in bank loan agreements, and which terminate the agreement if preventive proceedings are commenced, are treated as null and void. 

· Whatever the insolvency procedure (safeguard, administration, liquidation), the rules for the proof of debts (déclaration de créance) and for their verification have been simplified. Instead of the creditor having to send in his proof of debt, the debtor will now inform the administrator or the liquidator of the existence of all the debt it owes by providing a list within two months after the publication of the decision to open the proceedings in a specific register called the BODACC. The debtor will from now on be presumed to have acted “on behalf of” the creditor. This is an important change to the existing rules, but, it seems necessary for creditors to remain vigilant as to the amounts declared by the debtor, and the mention or omission of guarantees. In reality, it would be best to continue to self-declare in any case.

Conciliation proceedings:

· A “new money privilege” (being the priority rank that is given to those creditors who provide the insolvent company with a new cash flow, a new security or service after the conciliation agreement) is now given to the creditors providing such provisions during the conciliation procedure.

· The ability in Conciliation proceedings to have a pre-pack sale for all or part of the debtor’s assets. The conciliator can from now on prepare the sale of the business where the debtor has taken the initiative to do so, and where the creditors have given their approval on the matter. The process of sale will then take place by way of administration or liquidation proceedings.

· when the company asks the commercial court for its approval of the deal (homologation), the works council or, failing that, the staff representatives (for companies with less than 50 employees), are then informed by the company of the content of the conciliation agreement. The content will now remain confidential from the works council where the company only asks for the “constatation” (rubber-stamping) of the deal.

Safeguard proceedings:

· Creation of accelerated Safeguard proceedings: a new form of safeguard has been created, between the classic Safeguard and accelerated financial Safeguard proceedings ("SFA") - only 5 of which have been commenced since its creation in 2010- aimed at reinforcing the effectiveness of this procedure.

· Members of the creditors’ committee may now propose an alternative Safeguard plan concurrent with the one envisaged by the debtor, which is an important addition to the rules.

· Removal of the down payment: during the observation period in the Safeguard proceedings, the obligation to pay the counter-party to a contract upfront or prior to delivery is removed. This obligation remains applicable only in procedures of administration or liquidation. This should help companies to conserve their cash flow.

The Way Forward

All this was part of a new wave of reforms in France aimed at adapting the law on companies in financial distress to the current financial crisis. The reform’s main objective is to reinforce and extend the measures for detecting companies in financial distress to enable them to restructure and avoid formal insolvency and to simplify the current insolvency procedures in order to adapt them to the economic climate.

Recently, a select committee of French MPs (which reviews the bill before the French National Assembly votes on the bill) approved one aspect of the new Macron Bill, namely the reform of the French commercial courts. The bill seeks to create a new specialised tribunal with jurisdiction on complex insolvency cases, with the goal being to introduce specialisation, efficiency and avoid disparities and discrepancies in such courts’ rulings. Not surprisingly, French commercial judges (who are currently not professional judges but merchants appointed by their peers) did not welcome this reform, which was viewed as a challenge to, and a distrust of, the current system (or possibly the judges).  C’est la vie!

The same committee of French MPs also approved the principle of a “squeeze-out” procedure that seeks to compel majority shareholders to hand a business over to creditors if they are no longer able to turn the company around themselves (limited to companies with more than 150 employees and whose insolvency would be "of a nature likely to cause serious disruption to the economy and to the labor/employment pool". This decision has been highly anticipated since last year as such reform will be a profound change to the existing French system and will bring it closer to that of the Anglo-American approach.

Macron and the Re-energising of the French Economy, Mission Impossible? 

The Macron proposal is a package aimed at boosting and stimulating growth into the stagnant French economy. It includes rules to broaden trading hours, the deregulation of some sectors, accelerating job dismissal procedures and opening up long-distance bus routes.

The Macron bill remains hotly contested by some unions and many politicians, even within the Socialist Party (the so called “rebels”) currently in power, who strongly object to some of the bill’s provisions, such as the proposal to allow stores in France to open on Sundays.
Despite having the absolute majority before the French National Assembly, to avoid the risk of a vote against the bill, the Socialist Prime Minister decided to bypass the vote of the MPs in the lower house using a special power that would allow bills to be passed without a vote (Constitutional Article 49-3). Let’s wait the debate before the Senate in April.

The Prime Minister’s message last Tuesday night was strong: “I am determined to make France go forward … Don’t think for a second that I’m going to waste any more time with those who have other [partisan] objectives… France is in a serious situation, particularly in terms of unemployment and the health of [French] businesses. These reforms will go through with the authority of the government and the president.”

The main opposition party, ex-president Nicolas Sarkozy's conservative UMP, proposed a no-confidence motion, which will be debated with a vote on Thursday. If the motion fails, the law is deemed to have been adopted before the lower chamber and will be examined by the French Senate within the next few weeks.   

Much ado about nothing? Monsieur Macron is no Madame Thatcher and his proposals seem very reasonable and very modest considering the urgent need for structural reforms. Still, this little move in the right direction was perceived as a threat by dogmatic idealist politicians and union representatives cut off from the real world. To make it worse the Conservative opposition will deliberately vote against a pro-business bill for tactical political reasons!  What a tragic waste of time! Beware, as soon it will be too late… 
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