
L IAB IL ITY  OF  SHAREHOLDERS

The liability of shareholders
of French companies

No statutory rules on
shareholders liability
as such exist under

French law but, in certain
circumstances, French judges
can hold shareholders liable
should the company they
invested in be liquidated as a
result of a bankruptcy
proceeding. 

Article L. 651-2 of  the French
Commercial Code1 defines the
liability exposure of  a de facto
director (as well as a de jure
director2) who engaged in specific
acts of  mismanagement resulting
in an excess of  liabilities over
assets of  the underlying company.
As de facto directors (as well as de
jure directors) may be individuals,
legal entities3, or individuals who
serve as legal representatives of
legal entities (Article L. 651-1 of
the French Commercial Code),
shareholders can be qualified as
de facto directors if  it is

demonstrated that they acted as
directors of  a company.

In this context, shareholders
must be cautious to limit their
liability exposure in case the
company they own (in whole or in
part) faces financial difficulties.
Although shareholders must avoid
taking any action or decision that
could be qualified as management
acts at the company’s level, they
should request exhaustive
information on the company’s
situation. They also should
formulate suggestions (but not
instructions) to the company’s de
jure director such as filing a
formal request before the
President of  the Commercial
Court for the opening of  amicable
proceedings (mandataire ad hoc
or conciliateur) or appointing 
an independent firm to conduct
business reviews and 
management forecasts. Written
correspondences (emails) are often

provided to Courts to demonstrate
a de facto management act of  a
shareholder in order to hold such
shareholder responsible for
mismanagement. Shareholders
should further limit to grant loans
to the debtor company (if  the
latter faces serious difficulties)
outside the frame of  an amicable
proceeding. 

From a strict legal
prospective, a person is deemed to
act as a de facto director,
according to relevant French
jurisprudence (case law) and
doctrine (scholarly opinion), if  it is
first demonstrated that this person
performed, directly or indirectly,
affirmative acts of management. 
A person cannot be designated as
a de facto director for failures or
omissions to act. In addition, it
has to be demonstrated that
he/she performed these acts in an
independent manner. For instance,
a person cannot be considered a
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de facto director where he/she
acts on behalf  of  or under the
direction of  de jure directors.4

Hence, a shareholder can be
qualified as a de facto director if
he took management decisions or
actions that are directly related to
the company infringing the
decision-making independence of
the company’s de jure directors.
The act(s) of  management must
have been imposed upon the
company, which must be found 
to have been dominated by the 
de facto director in some way.5

French Courts generally
impose a strict and demanding
standard before qualifying a
shareholder as a de facto director,
requiring proof  that the
shareholder was able to dominate
the underlying debtor company.  

In a decision dated 26
October 1999, the French Cour de
Cassation upheld the decision of  a
Court of  Appeal which ruled that
a car manufacturer could not be
qualified as a de facto director of  a
dealership distributing its products
because (i) the manufacturer did
not exceed its rights resulting from
the dealership contract, and (ii)
the acts of  interference in the
management of  the car dealer by
the regional manager of  the car
manufacturer was occasional,
isolated and unspecific.6

In another case, the Court of
Appeal of  Paris required a
“bundle” of  converging elements
establishing that the parent
company (“PC”) “overpassed the
limits inherent in the structure of a
group of companies and committed
repeated and affirmative acts of
mismanagement in the
management of its subsidiary, that
it exercised a dominant influence
over the decisions of the subsidiary
in managing its affairs in a
sovereign and independent
manner, that it was the sole master
of the economic and financial
policies of its subsidiary.”7

Before qualifying a parent
company as the de facto director
of  its subsidiary8, the French Cour
de Cassation and Courts of
Appeal verify and evaluate that
the alleged acts of  interference
and domination (without general
accusations) demonstrate that
such a parent company has placed

its subsidiary in a relationship of
complete subordination9. For
instance, French judges have ruled
that the following actions
collectively are deemed to
constitute a situation of  complete
subordination: 
(i) the CFO of  the PC had a

power of  attorney over the
subsidiary’s account

(ii) the subsidiary’s auditors
reported directly to the PC

(iii) the survival of  the subsidiary
depended on its shareholder

(iv) the subsidiary was granted
additional loans by the banks
on the basis of  its PC’s
creditworthiness

(v) the general meetings of  the
subsidiary took place at the
registered office of  its 
parent. �
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