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I.
INTRODUCTION

1.
This paper is intended to explain the concept of “insolvency-related judgements” as it appears in the system of COUNCIL REGULATION (EC) No. 1346/2000 of 29 May 2000 on insolvency proceedings (hereinafter referred to as “IR”). As it will be seen, the main delimitation issues arise regarding “insolvency-related judgements” as defined in Article 25(1) second subparagraph and “other judgements” as referred to in Article 25(2) of the IR. See Section II below.

2.
I examine the significance of the distinction between insolvency-related judgements and other judgements in terms of the international jurisdiction of the courts opening the insolvency proceedings. Here the main point is that a court of a member state
 in which insolvency proceedings have been opened has the jurisdiction to hear the actions related to the insolvency proceedings. By contrast, the other – i.e. not related – actions fall within the scope of Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (hereinafter referred to as “Brussels I Regulation”). Given that Article 2 of the Brussels I Regulation provides that the courts of the state in which the defendant is domiciled have (general) international jurisdiction (this state is often different from the state within the territory of which the insolvency proceedings were opened),  it is clear that the distinction between insolvency-related actions and other actions is relevant also from the point of view of the jurisdiction. See Section III.

3.
Subsequently, I attempt to explore the different routes in which insolvency-related judgements and other judgements are recognized and enforced in member states other than the state in which the judgement was passed. Section IV.

4.
Where appropriate, I refer to the Commission's Proposal
 (hereinafter referred to as "Proposal") for amending the IR, which, once signed into law, will certainly answer some questions while also raising new ones. 

II.
TYPES OF JUDGEMENTS IN THE IR

5.
The IR deals with five types of judgements, which can be categorized as follows.


(i)
Judgements opening insolvency proceedings (Articles 2(e), 3 and 16 of the IR);

(ii)
Judgements concerning the course and closure of insolvency proceedings and compositions approved by the court (Article 25(1) first subparagraph of the IR);

(iii)
Judgements relating to preservation measures taken after the request for the opening of insolvency proceedings (Article 25(1) third subparagraph of the IR);

(iv)
Insolvency-related judgements (Article 25(1) second subparagraph of the IR);

(v)
Other judgements (Article 25(2) of the IR). 

6.
As to the category of "judgements opening insolvency proceedings" the Court of Justice of the European Union (hereinafter referred to as "CJEU")
 gave a concise definition in the Eurofood case
, stating that a decision to open insolvency proceedings is a decision handed down by a court of a member state to which the application for such a decision has been made, based on the debtor’s insolvency and seeking the opening of proceedings referred to in Annex A to the IR, where that decision involves the divestment of the debtor and the appointment of a liquidator referred to in Annex C to the IR; such a divestment implies that the debtor loses the powers of management that it has over its assets.

7.
The class of "judgements concerning the course and closure of insolvency proceedings and compositions approved by the court" also presents no specific problem of characterization.
 Here it is about decisions taken by courts during the course of insolvency proceedings, like the appointment or dismissal of the liquidator, imposing disposal restrictions on the debtor, staying or setting aside the insolvency proceedings
, and the approval of the settlement by the court. 

8.
Preservation measures falling within the scope of the IR must be taken after a request to open insolvency proceedings. Preservation measures taken prior to the submission of a request to open insolvency proceedings are excluded from the scope of the IR.
 On the other hand, one might argue that those preservation measures ordered by the court after the opening of the insolvency proceedings are to be qualified as judgements concerning the course of the insolvency proceedings, thus Article 25 (1) third subparagraph does not apply to preservation measures ordered after the opening of the insolvency proceedings - they fall under Article 25(1) first subparagraph.
 The distinction is of practical relevance because Article 25(1) third subparagraph applies only to preservation measures ordered by the court which has jurisdiction over the main insolvency proceedings (Article 3 (1) of IR).
 In other words, preservation measures ordered by a court of a member state other than the state in which the debtor's centre of the main interests (hereinafter referred to as "COMI") is located enjoy no automatic recognition in the system of the IR.
 By contrast, if the preservation measures taken by the court of  secondary proceedings (after the opening of such proceedings) are classified as a judgement falling under Article 25(1) first subparagraph, this will result in the automatic recognition of such preservation measure on the basis of the first subparagraph. Having said that, distinguishing between the preservation measures under Article 25(1) third paragraph and the judgements concerning the course of insolvency proceedings under Article 25(1) first subparagraph is not always a simple task. For example, Amtsgericht Hamburg held in a decision of 2007
 that the appointment of a preliminary insolvency administrator according to German law (the COMI of the debtor was situated in Germany) is to be qualified as a preservation measure pursuant to Article 25(1) third subparagraph. However, in the light of the Eurofood decision
, one might argue that the decision of the German court on the appointment of a preliminary administrator
 - which decision is based on an insolvency petition, might involves the divestment of the debtor and the appointed preliminary administrator (vorläufiger Insolvenzverwalter) is listed in Annex C to the Regulation - should be considered as a judgement opening insolvency proceedings rather than a preservation measure.

9.
To understand the concept of insolvency-related judgements one needs to bear in mind the intention of the drafters of the IR and those of the Brussels I Regulation. Namely, the two regulations should be interpreted so that proceedings fall under one or the other, but not both, and leaving no gap between them.
 Accordingly, proceedings relating to the winding-up of insolvent companies (among others) are excluded from the scope of the Brussels I Regulation (Article 1(2)(b) of Brussels I Regulation). Back in 1979 in the Gourdain v. Nadler case
, the CJEU adopted a criterion according to which actions deriving directly from insolvency proceedings and which are closely linked to them are not covered by the 1968 Brussels Convention (now: Brussels I Regulation). In order to avoid unjustifiable gaps between the IR and the Brussels I Regulation, Article 25(1) second subparagraph expressly adopted the same criterion for delimitation
, placing insolvency-related judgements - excluded from the scope of the Brussels I Regulation - under the scope of the IR. Thus, insolvency-related judgements (Article 25(1) second subparagraph of the IR) can be defined as judgments directly deriving from bankruptcy law which have a direct link to the insolvency proceedings but do not relate to the opening, conduct and closure of insolvency proceedings since the latter category is covered by Article 25(1) first subparagraph of the IR.
 A further important consideration to be borne in mind when deciding whether a judgement (action) falls under the scope of the Brussels I Regulation or the IR is that the first regulation should be broad in scope, whereas the scope of application of the latter should be narrowly interpreted.
 It is worth mentioning that the Proposal completing Recital (7) of the IR explicitly declares that those proceedings excluded from the scope of the Brussels I Regulation should be covered by the IR. Furthermore, Recital (7) of the IR - as to be amended by the Proposal - declares that the interpretation of the IR should, as much as possible, avoid regulatory loopholes between the Brussels I Regulation and the IR.
10.
On the basis of the case law established by the CJEU and local courts, the following main categories of insolvency-related judgements (proceedings) can be specified.

(i)
Actions to set aside acts detrimental to the general body of creditors (avoidance actions).
 However, actions where the claimant is not the liquidator (e.g. the claim has been assigned to a creditor) and therefore does not act in the interests of the general body of the creditors are not covered by the IR.

(ii)
Actions on the personal liability of directors based upon insolvency law.
 However, those claims vis-à-vis the (former) director which are based on general civil law (on tort) are not usually classified as insolvency-related judgements as defined in Article 25(1) second subparagraph.
 

(iii)
Lawsuits relating to the admission or the ranking of a claim.
 

(iv)
Disputes between the liquidator and the debtor on whether an asset belongs to the bankrupt's estate.

11.
The class of other judgements includes those judgements which cannot be included in the categories described above in point 5 (i)-(iv). Article 25(2) of the IR is an allocation provision whose purpose is the gapless application of the IR and the Brussels I Regulation.
 Examples of the other judgements are:

(i) 
Actions concerning the existence, validity or amount of a claim according to the general law.

(ii) 
Actions to recover another person's property, the holder of which is the debtor.

(iii)
In general, actions that the debtor could have taken even without the opening of insolvency proceedings.
 For example, actions based on tort vis-à-vis the director of the debtor company
. 

(iv)
Actions concerning the legal validity and the effectiveness of a right in rem.
 In this regard, I refer to the German Graphics case
, where the German seller sold machinery under a reservation of title clause to the buyer which had its registered office in the Netherlands. When insolvency proceedings against the Dutch company were opened, the machinery was located in the Netherlands. The question referred to the CJEU for a preliminary ruling was whether the court order (protective measure) passed by the German court regarding the machinery fell within the scope of the IR or the Brussels I Regulation. The CJEU held that the action concerning the reservation of title clause constituted a question of law independent of the opening of insolvency proceedings. The mere fact that the liquidator was a party to the proceedings was insufficient to classify the proceedings as deriving directly from the insolvency. Thus, the claim did not fall outside the scope of the Brussels I Regulation.

III.
INTERNATIONAL JURISDICTION
12.
The IR expressly regulates the international jurisdiction to open insolvency proceedings. Article 3(1) gives the authority to open insolvency proceedings to the courts of the state within the territory of which the debtor's COMI is situated. Furthermore, it seems indisputable that the same court (or more precisely, the courts of the same state) has jurisdiction for judgements concerning the course and closure of insolvency proceedings
 (including compositions) and preservation measures
 (see point 5 (i)-(iii) above).
13.
On the other hand, it would be difficult to contest that the Brussels I Regulation determines the jurisdiction regarding those actions in course of which other judgments (point 5 (v) above) are passed which fall within the scope of that regulation. 

14.
However, there is no provision in the IR addressing the problem of international jurisdiction concerning insolvency-related judgements (point 5 (iv) above).
 This observation immediately requires a correction. Namely, pursuant to recital 6 in the preamble to the IR, the IR should be confined to provisions governing jurisdiction for opening insolvency proceedings and judgments which are delivered directly on the basis of the insolvency proceedings and are closely connected with such proceedings. Whether or not the drafters of the IR intentionally neglected to extend Article 3(1) dealing with international jurisdiction to insolvency-related judgements is difficult to say.

15.
Scholars have proposed various alternatives to fill the regulatory gap in the IR. 

(i)
The jurisdiction to hear insolvency-related actions is excluded from both the IR and the Brussels I Regulation and should thus be left to the lex fori, i.e. each member state would be free to decide whether or not its courts have the jurisdiction to hear the actions deriving directly from insolvency proceedings opened in another member state.
 Although the wording of the two regulations seems to support this solution, I think the application thereof would unnecessarily upgrade the significance of the divergent  approaches in the domestic laws of the member states concerning the jurisdiction over insolvency-related actions. Going back to the non-harmonized domestic jurisdictional rules when two EU regulations seemed to be in conflict does not seem to be a good solution and apparently contradicts recitals 2, 4, 6 and 8 of the IR.

(ii)
The lex concursus (i.e. the law of the state in which the insolvency proceedings are opened) should be applied to establish where insolvency-related actions should be brought.
 However, in my opinion, there are no grounds to employ the rules on conflict of laws to determine the jurisdiction. In fact it should be the other way around. The question of the jurisdiction has to be decided first, and the conflict of laws rules of the state whose courts have jurisdiction will determine the substantive law applicable. To use the jurisdictional rules of the state in which the proceedings are opened to define whether or not the courts of that state have jurisdiction over the insolvency-related actions seems to be arbitrary and unjustified. 

(iii)
The courts of the state in which the insolvency proceedings are opened have jurisdiction over the insolvency-related actions. In the Deko Marty judgement
, the CJEU verified this position stating that Article 3(1) of the IR must be interpreted as meaning that the courts of the member state within the territory of which insolvency proceedings have been opened have jurisdiction to decide on an action to set a transaction aside by virtue of insolvency that is brought against a person whose registered office is in another member state. In the reasoning of its ruling, the CJEU stated that concentrating all the actions directly related to the insolvency of an undertaking before the courts of the member state with jurisdiction to open the insolvency proceedings also appears consistent with the objective of improving the effectiveness and efficiency of insolvency proceedings which have cross-border effects. The guide given by the CJEU is applicable not only to the avoidance actions but also to other categories of insolvency-related judgements.
 

16.
In the Deko Marty judgement, the CJEU stated that on the basis of Article 3(1) of the IR. the courts of the member state in which the insolvency proceedings have been opened have jurisdiction over the insolvency-related actions. However, it is worth noting that the judgement does not answer the questions of whether the international jurisdiction of the courts of the state in which the main proceedings are opened is exclusive in nature and also whether the courts of the member states within the territory of which territorial proceedings have been opened (Article 3(2) of the IR) have such jurisdiction over the insolvency-related actions.

17.
It seems indisputable that the international jurisdiction of the courts as defined in Article 3(1) of the IR is exclusive - also concerning insolvency-related actions.
 The exclusive jurisdiction of courts pursuant to Article 3(1) of the IR might result in conflicts between different courts which concurrently claim jurisdiction in accordance with Article 3(1) of the IR. The eventual conflicts resulting from the opening of insolvency proceedings (i.e. two or more member states open main proceedings against the same debtor) might be either avoided or resolved by the system of the IR. Namely, each court is obliged to verify its international jurisdiction in accordance with the IR prior to opening the proceedings. Furthermore, on the basis of the principle of community trust, once the first court has adopted a decision, the other member states are required to recognize it. Finally, the CJEU can give a preliminary ruling resolving a conflict if a national court refers the case to the CJEU. By contrast, in the case of insolvency-related judgements, the chances of the occurrence of conflicting international jurisdictions is significantly higher. This may occur, for instance, if the action initiated by the liquidator to set aside a contract entered into by the debtor concerns the ownership rights to immovable property situated in a member state other than the state in which the insolvency proceedings are opened, or employment contracts or consumer contracts if the employee or consumer is domiciled in a member state other than the state within the territory of which the insolvency proceedings are opened. In these cases, the Brussels I Regulation declares the exclusive international jurisdiction of the courts of that state in which the immovable property is situated or the employee or consumer is domiciled.
 Although insolvency-related actions are outside the scope of the Brussels I Regulation and therefore these actions fall within the scope of the IR
, it is doubtful whether this also implies that the international jurisdiction rules of the IR take precedence over the rules on exclusive jurisdiction as determined in the Brussels I Regulation . In fact, the primacy of the IR seems doubtful in these cases since the arguments supporting the international jurisdiction of the courts of the state in which the insolvency proceedings are opened (e.g. improving the effectiveness and efficiency of cross-border insolvency, avoiding forum shopping) appear to carry less weight than those supporting the jurisdiction of the courts of the state in which the consumer or employee is domiciled or the immovable property  is situated (protection of the more vulnerable party, protection of the sovereignty of member states concerning immovable property). 

18.
The opinion of advocate general Colomer
 suggests that jurisdiction over avoidance actions is relatively exclusive, which is to be construed as meaning that it comes within the powers of the liquidator. Bringing an action to set a transaction aside is a right of action in the hands of the liquidator. Accordingly, it is for the liquidator alone to bring the most appropriate actions in the course of the proceedings for the purpose of protecting the assets as a whole. Thus, the court chosen by the liquidator would have exclusive jurisdiction. Advocate general Colomer, supporting his opinion, refers to Article 18(2) of the IR, which provides that the liquidator ‘may in any other Member State claim through the courts or out of court that moveable property was removed from the territory of the State of the opening of proceedings to the territory of that other Member State after the opening of the insolvency proceedings’ and the liquidator may ‘bring any action to set aside which is in the interests of the creditors’. Thus, in the opinion of Mr Colomer, it may logically be presumed that such an avoidance action may be brought in any member state, as stated in the first sentence of Article 18(2) of the IR. However, the theory of relatively exclusive jurisdiction does not resolve the situations of potential conflict referred to above.
 Even if the liquidator brings an action to set aside a consumer contract which has been entered into by the debtor and a consumer domiciled in a member state other than the state in which the insolvency proceedings are opened before a court which has jurisdiction on the basis of Article 3(1) of the IR, and therefore that court chosen by the liquidator is supposed to have (relatively) exclusive jurisdiction, it still remains questionable whether the other member state in which the consumer as defendant is domiciled will be willing to recognize and enforce the judgement passed by the court of the state in which the insolvency proceedings are opened (Article 3(1) of the IR). 

19.
In the Proposal, the European Commission, by implementing a new Article 3a, intends to codify the case law established in the Deko Marty judgement by proposing that the courts of the member state within whose territory insolvency proceedings have been opened shall have jurisdiction over any action which derives directly from the insolvency proceedings and is closely linked with them, i.e. for insolvency-related actions.
 The Proposal also confirms the view of advocate general Colomer
 by stating that if the insolvency-related action is 'related' to an action in civil and commercial matters against the same defendant, the liquidator, if he considers it more efficient, may bring both actions in the courts of the member state within whose territory the defendant (or any of them) is domiciled, provided that that court has jurisdiction pursuant to the Brussels I Regulation. The Proposal states that those actions are deemed to be 'related' which are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgements from separate proceedings. Without challenging the rationale behind the solution of the Proposal (i.e. widening the liquidator' power to choose the proper venue for the litigation), it is difficult not to see some logical inconsistency in the new system. Namely, on the one hand the Proposal continues to define the category of insolvency-related actions as 'actions which derive directly from the insolvency proceedings and are closely linked with them', but on the other hand, insolvency-related actions (i.e. those which are closely linked to the insolvency proceedings) related to an action in civil or commercial matters against the same defendant are subject to special jurisdictional rules (Article 3a second subparagraph of the IR as to be amended). Thus, it seems that first a 'close link' to the insolvency proceedings is needed in order to exclude the insolvency-related action from the scope of Brussels I Regulation, thus placing it within the scope of the IR - meaning that the jurisdiction and the applicable law concerning the insolvency-related actions are to be determined on the basis of the IR.
 Subsequently, in a second step, the liquidator may establish that notwithstanding the close link to the insolvency proceedings, the action is also 'related' to a civil and commercial action against the same defendant with the consequence that the liquidator may initiate litigation in the state in which the defendant is domiciled, i.e. finally we might end up in the jurisdiction as provided by Article 2 of the Brussels I Regulation. Still, given that the main subcategories of insolvency-related actions have been well established in case law
, the amendment will supposedly not result in legal uncertainty. In any case, the liquidator might be careful when deciding whether or not to bring an insolvency-related action before the courts of the state in which the defendant is domiciled, since those courts might have difficulties in applying the law of the state in which the proceedings were opened pursuant to Article 4 of the IR. In this regard, the question should be raised as to whether it can reasonably be expected from the courts of a member state other than the state in which the insolvency proceedings are opened to simultaneously hear an action for director's liability on the basis of local tort or company law (lex fori processus) and another action on the basis of the insolvency law of the state in which the insolvency proceedings were opened (lex fori concursus). This appears questionable, not only because the local court needs to apply foreign law (the lex fori concursus) but also because the preconditions of liability, the facts to be proven etc. are probably different in both litigations. To avoid the risk of 'irreconcilable judgements resulting from separate proceedings' (as intended by the Proposal), it would be more practical if the court - at the request of the liquidator - suspended one of the litigations and, depending on the outcome of the one action, the liquidator may continue the other one. However, in order to do that, the liquidator does not need to initiate both litigations in the same court.
20.
Furthermore, the Deko Marty judgement does not answer the question of whether the courts of the state where territorial proceedings have been opened have international jurisdiction over insolvency-related actions. However, the opinion of advocate general Colomer, which expressly refers to Article 18(2) of the IR supporting his view on the relatively exclusive jurisdiction, implies that a positive answer should be given to this question. The Commission's Proposal moves in the same direction. The new Article 3a (1) of the IR regulating the 'Jurisdiction for related actions' states that '[t]he courts of the Member State within the territory of which insolvency proceedings have been opened in accordance with Article 3 shall have jurisdiction over any action which derives directly from the insolvency proceedings and is closely linked to them.' The general reference to Article 3 of the IR regulating both the opening of the main and the territorial proceedings indicates that the courts of the territorial proceedings will also have international jurisdiction over insolvency-related actions. 

IV.
Recognition and enforcement

21.
The recognition and enforcement system of the IR should be examined in relation to the Brussels I Regulation (prior to: March 1, 2002: Brussels Convention
). Generally, it can be said that the IR has its own mechanism for refusing the recognition and enforcement of judgements, which is much narrower than that of the Brussels I Regulation.

22.
As discussed above
, the IR regulates five types of judgements: (i) Judgements opening insolvency proceedings; (ii) judgements concerning the course and closure of insolvency proceedings (including compositions);  (iii) judgements relating to preservation measures; (iv) insolvency-related judgements; and (v) other judgements. It is practical to examine the issues concerning recognition and enforcement according to these different types of judgements.

23.
The automatic recognition and enforcement of judgements opening insolvency proceedings is the very basis of the IR. Article 16 of the IR declares the principle of automatic and immediate recognition of judgements opening insolvency proceedings in all the other member states. The enforcement (or to be more precise, the direct effects) of the opening of insolvency proceedings in other member states is regulated in particular by Article 17 of the IR, but in practical terms all the provisions of the IR deal with the effects of insolvency proceedings opened in another member state. The only grounds for refusing recognition and enforcement of judgements opening insolvency proceedings is the public policy exception as provided in Article 26 of the IR, the operation of which is limited to exceptional cases only.
 

24.
Pursuant to Article 25(2) of the IR, the recognition and enforcement of those other judgements not covered by the IR shall be governed by the Brussels I Regulation, provided that the latter regulation is applicable. Given that Article 25(2) of the IR is a provision intended to fill the gap between the IR and Brussels I Regulation by referring the 'other judgements' back to the scope of the Brussels I Regulation, the IR contains no further provisions concerning the recognition and enforcement of these judgements.

25.
The area where we need to analyse the relationship between the IR and the Brussels I Regulation is the judgements defined in Article 25(1) of the IR, namely judgements concerning the course and closure of insolvency proceedings, insolvency-related judgements, and judgements relating to preservation measures. In this chapter I use the term 'insolvency-related judgements' in a broad sense, covering all three subcategories regulated by 25(1) of the IR. 

26.
It appears that the recognition of these judgements is based on Article 25(1) of the IR (first subparagraph, first sentence). By contrast, the IR refers to the rules of the Brussels Convention in connection with the enforcement of insolvency-related judgements. However, the provisions of the Brussels Convention (Brussels I Regulation) refer back to the recognition rules of the Brussels Convention / Brussels I Regulation. Thus, the distinct separation between the recognition and enforcement rules seems to be pointless for our purposes. 

27.
First of all, it must be stated that, compared to the recognition and enforcement of the judgements opening insolvency proceedings, the IR determines an additional basis for refusal. While the recognition and enforcement of opening judgements may only be refused on the basis of Article 26 of the IR (public policy exception), the recognition and enforcement of insolvency-related judgements might also be refused on the basis of Article 25(3) of the IR which states that member states are not obliged to recognize or enforce insolvency-related judgements if it might result in a limitation of personal freedom or postal secrecy. The lack of case law suggests that the practical significance of this basis for refusal is limited. Typically, the public policy exception should cover the limitation of personal freedom or postal secrecy. The Proposal suggests eliminating Article 25(3) from the IR. 

28.
The IR refers the enforcement of insolvency-related judgements to Articles 31 to 51 of the Brussels Convention (Article 25(1) first subparagraph) - with the exception of Article 34(2). Article 34(2) of the Brussels Convention, by referring to Articles 27 and 28, determined the grounds for refusing  foreign judgements in a significantly wider scope than the IR. Among others, the enforcement of a foreign judgement could be refused on the basis of the public policy exception; default of appearance of the defendant before the court if the defendant was not duly served with the documents; res judicata; and if the judgement had conflicted with the provisions on the jurisdiction of the Brussels Convention in some cases (insurance, instalment sales and loans, exclusive jurisdiction). The rationale of the system is clear: the IR refers the enforcement of insolvency-related judgements to the Brussels Convention - i.e. generally this convention was intended to regulate how the insolvency-related judgements were to be enforced in another contracting state - but the grounds for refusal as determined by the Brussels Convention were not applicable in order to give way to the very limited grounds for refusal according to the IR which are limited to the grounds as determined by Article 26 and 25(3) of the IR. Accordingly, in the case of MG Probud Gdynia Sp. z.o.o., the CJEU stated that as regards the enforcement of judgements relating to insolvency proceedings, the IR does not contain specific rules but refers, in Article 25(1), to the system of enforcement established by Articles 31 to 51 of the Brussels Convention; however, it excludes the grounds for refusal provided by that Convention and replaces them with grounds of its own.
 

29.
On 1 March 2002 the Brussels I Regulation entered into force and (at least in intra-EU relations) replaced the Brussels Convention. Article 45(1) of the Brussels I Regulation provides that the enforcement of a foreign judgement can be refused on the grounds specified in Articles 34 and 35 of the Brussels I Regulation, which are similar to the grounds for refusal listed in Articles 27 and 28 of the Brussels Convention. The wording of the IR has not been amended and thus it continues to refer to the Brussels Convention. From a formal point of view, this does not affect the formal validity of the reference to the (now) Brussels I Regulation, since pursuant to Article 68(2) of the latter, any reference to the Brussels Convention shall be understood as a reference to the Brussels I Regulation. However, both the numbering of the articles and, to a certain extent, the system of enforcement of the Brussels I Regulation has changed compared to the Brussels Convention. Still, since the concept of the IR regarding the recognition and enforcement of insolvency-related judgements has not changed, it should not be assumed that the legislature intended to widen the grounds for refusal of the recognition and enforcement of insolvency-related judgements by allowing refusal on the grounds set forth in Articles 34 and 35 of the Brussels I Regulation. Thus, also for teleological reasons
, there is little doubt that the reference to Article 34(2) of the Brussels Convention now applies to Article 45(1) of the Brussels I Regulation. 

30.
The Proposal intends to amend the IR by replacing Article 25(1) first subparagraph second sentence with: “Such judgements [i.e. those covered by Article 25(1) of the IR] shall be enforced in accordance with Articles 32 to 56, with the exception of Article 34 (2), Regulation (EC) No 44/2001”. Article 34(2) of the Brussels I Regulation determines one basis for refusal, namely, where a judgement whose enforcement is applied for was given in default of appearance by the defendant. This is one of several reasons for the refusal of foreign (intra-EU) judgements regulated by the Brussels I Regulation. There is no reasonable explanation as to why the drafters exactly this only ground for refusal would intend to exclude from the enforcement of insolvency related actions. Or, more precisely, why the remaining several grounds for refusal set forth in Articles 34 and 35 of the Brussels I Regulation would suddenly be applicable for insolvency-related judgements falling within the scope of the IR. This would be such a fundamental change in the concept of the recognition and enforcement system of insolvency-related judgements that it would require an exhaustive explanation in the Proposal, something which is obviously missing. Thus, for the time being, we must leave this question open. 

* The original version of this paper was written for the Global Insolvency Practice Course 2013 organized by INSOL International. 
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